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CONVEYANCES UPON TRUSTS NOT PROPERLY 
DECLARED 


Dues the fifteenth century the practice of conveying the 
legal title to land with a reservation of the beneficial in- 
terest became so common that a presumption not unnaturally 
arose that when land was conveyed without consideration, the 
intention of the transferor was that the land should be held 
for his use." The courts accordingly held that a transferee who 
gave no consideration presumptively held upon a resulting use, 
as it was called, for the transferor. This presumption could be 


rebutted by showing that the use was expressly declared to be 
in the transferee or in a third person.’ So, also, no resulting 
use arose in favor of the transferor if it would defeat his pre- 
sumed intention to raise such a use. Thus, if consideration, 
though merely nominal,* was given for a feoffment, or even if 
there was a recital of consideration, or if the feoffee was so 





1 See 1 SANDERS, Uses AND Trusts, § ed., 17. In Docror anp STuDENT, 
written in 1518, it is stated by the learned Doctor that “as I hear say, few men 
be sole seised of their own land.” Dialogue II, c. 22. 

Bacon, writing about 1600, said: “And therefore I do judge that the in- 
tendment of an use to the feoffor, where the feoffment was made without 
consideration, grew long after, when uses waxed general; and for this reason, 
because when feoffments were made, and that it rested doubtful whether it 
were an use or a purchase, because purchases were things notorious, and uses 
were things secret, the Chancellor thought it more convenient to put the pur- 
chaser to prove his consideration, than the feoffor and his heirs to prove the 
trust; and so made the intendment towards the use, and put the proof upon 
the purchaser.” See Bacon, READING ON THE STATUTE OF USEs, 21, 22, 

2 Note, Benloe 16, pl. 20 (1535); Dowman’s Case, 9 Rep. 7b (1586). 

8 Porter’s Case, 1 Rep. 22, 24a (1592) (semble). 
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related to the feoffor as to be a natural object of his bounty,‘ it 
was presumed that the feoffee was intended to take the beneficial 
as well as the legal interest.° Similarly, if the feoffor conveyed 
an estate less than he held, thus creating tenure between the 
feoffee.and the feoffor, the existence of the duties which the 
feoffee would owe as tenant to the feoffor would rebut a resulting 
use. Similarly, where the feoffor expressly reserved a use to 
himself for life or for years, there was no resulting use to him 
of the remainder, because if such a resulting use were raised, the 
use expressly reserved would merge with it, thus destroying the 
use for life or years which the feoffor expressly reserved.’ The 
doctrine of resulting uses applied not merely to feoffments but 
to other kinds of common-law conveyances. Thus it applied to 
fines and recoveries, probably to grants, and possibly to releases.® 

It would seem that the reason for presuming an intention to 
reserve a use ceased when the Statute of Uses® turned uses 
into legal titles. Why should one enfeoff another if he intended 





4 Groff ». Rohrer, 35 Md. 327 (1871). 

5 Indeed, it would seem that an express reservation of the use was formerly 
held to be void, on the metaphysical ground that it was “repugnant” that one 
who paid consideration should not get a beneficial interest. Anon., Bro. Abr., 
Feff. al Uses, pl. 40 (1532), pl. 54 (1533). 

6 Anon., Bro. Abr., Feff. al Uses, pl. 40 (1532). See Leake, LAw or PROPERTY 
IN LAND, 2 ed., 84. 

A tenant in tail could not be seised even to an express use. See 1 SANDERS, 
Uses anp Trusts, 5 ed., 28. As to a tenant for life, see ibid. 29. It is to 
be remembered that if a tenant in fee simple enfeoffed another in fee simple, 
after the enactment of the statute Quia Emptores, 18 Epw. I, c. 1 (1289), the 
latter held not of the feoffor but of the feoffor’s overlord. Mr. Leake (op. cit., 
78) suggests that before that statute the feoffee would not hold on a resulting 
use, because of the tenure created between him and the feoffor; but of course 
this suggestion is purely academic, for uses were not enforced until more than 
a hundred years after the enactment of the statute Quia Emptores. 

7 See SANDERS, op. cit., 102; LEAKE, Op. cit., 84. 

8 Shortridge v. Lamplugh, 2 Ld. Raym. 798 (1702); Lloyd v. Spillet, 2 Atk. 
148 (1740) ; Armstrong v. Woolsey, 2 Wils. 19 (1755). 

It was doubted whether a use could arise on a conveyance by deed, either 
because a deed imported consideration (see BAcon, READING ON THE STATUTE OF 
Uses, 21), or on the ground that the use must be evidenced by an instrument of 
as high a dignity as that employed in conveying the title. See Grsert, Users 
_ AND Trusts, 2 ed., 57. 

In the case of a release, there was a further difficulty in that the estate of 
the lessee was destroyed by merger. See Shortridge v. Lamplugh, supra. 

® See 27 Hen. VIII, c. 10 (1536). 
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to reserve a use for himself and if that use was to be immedi- 
ately executed by the Statute, thus rendering the whole trans- 
action nugatory? *° It would seem that it would have been 
natural to hold that after the enactment of the Statute of Uses 
no resulting use should be presumed. The courts, however, 
continued to make the same presumptions that were made prior 
to the Statute of Uses." The reason is, perhaps, that although 
these presumptions were originally founded upon a desire to 
ascertain and carry out the real intention of the parties, they 
had become crystallized in definite rules of law before the 
Statute of Uses was passed, and these rules were applied by the 
courts even after the reason upon which they were based had 
ceased to operate. 

Prior to the enactment of the Statute of Frauds,’* which pro- 
vided that declarations or creations of uses or trusts in land 
must be manifested and proved by a signed memorandum, it 
was always possible to show and to carry out the actual inten- 
tion of the feoffor, even though that intention was not expressed 
in any written instrument.’* Even after the Statute of Frauds 
was enacted, parol evidence was admissible to show that a con- 
veyance was gratuitous, and that a resulting use, therefore, 
presumptively was raised; ** for the Statute expressly excepted 
from the requirement of a writing uses which might “arise or 
result by the implication or construction of law”; and these 
resulting uses, though based upon a presumed intention of the 
feoffor, were held to be included in the language of the exception. 
Parol evidence was likewise admissible to rebut a resulting use, 
by showing the intention of the feoffor to give the beneficial as 
well as the legal interest to the feoffee.*® 

These doctrines as to raising a resulting use upon a gratuitous 
conveyance have not been applied to modern trusts. If a 





10 Tf a fine or recovery was employed in making the conveyance, the trans- 
action might not be purely nugatory, inasmuch as it would operate to dock 
entails and to clear up the legal title. 

11 Beckwith’s Case, 2 Rep. 56 (1589); and cases in note 8, supra. 

12 See 29 Car. II, c. 3 (1676). 

18 Dowman’s Case, 9 Rep. 7b (1586). 

14 Armstrong v. Woolsey, supra, note 8. 

15 Bellasis v. Compton, 2 Vern. 294 (1693); Altham v. Anglesey, Gilb. Rep. 
16 (1709) ; Roe v. Popham, Doug. 25 (1778). See 6 Cor. L. Rev. 320, n. 3. 
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gratuitous conveyance is made without a declaration of trust, 
there is no presumption that the transferee is intended to hold 
upon trust for the transferor. If, for example, A should make 
a common-law conveyance to B and his heirs, to the use of B 
and his heirs, there is no presumption that B is to hold upon 
trust for A.° Similarly, if A bargains and sells to B and his 
heirs, or covenants to stand seised to the use of B and his heirs, 
there is no presumption of a resulting trust to A.*‘ Similarly, 
if a conveyance by a common-law lease and release or by deed 
under a modern statute is made by A to B and his heirs, there 
is probably no presumption that B is intended to hold upon 
trust for A, even in the absence of a declaration of the use and 
of consideration paid or recited.** 


I 
TRANSFER JNTER Vivos UPON AN ORAL TRUST 


1. In Favor of the Transferor. 


Suppose, however, that there is an express agreement by the 
transferee to hold in trust for the transferor. If such an agree- 


ment is in writing or relates to personal property, there is no 
difficulty in enforcing it as an express trust. But suppose that 





16 Young v. Peachy, 2 Atk. 254 (1741). See Leake, op. cit., 103. The 
declaration of the use rebuts any idea of a resulting use; and a resulting trust 
will not be raised. 

17 See cases cited in note 23, infra. The valuable or good consideration 
which raises the use would also be sufficient to rebut a resulting trust. 

18 This seems to be the better view. See LEAKE, op. cit., 103; AMeEs, CASES 
on Trusts, 1 ed., 262. See George P. Costigan, Jr., “The Classification of 
Trusts,” 26 Harv. L. Rev. 437, 516; Harlan F. Stone, “ Resulting Trusts and 
the Statute of Frauds,” 6 Cor. L. Rev. 326, 331. The opposite view is 
taken in Lewin, Trusts, 12 ed., 164; Marrtanp, Equity, 63. As a practical 
matter the question is not important, inasmuch as there is usually a recital of 
consideration and usually also an express declaration of use, which, it is held, 
are sufficient to rebut not merely a resulting use but a resulting trust also. 
Lloyd v. Spillet, 2 Atk. 148 (1740) ; Blodgett v. Hildreth, 103 Mass. 484 (1870) ; 
Gould v. Lynde, 114 Mass. 366 (1874); Jackson v. Cleveland, 15 Mich. 94 
(1866). See 3 Pomeroy, Equiry JurIsPRUDENCE, 4 ed., §§ 1035, 1036. 

On the other hand, in the absence of a statute it is well settled that where 
A buys land and takes title in the name of B, there is a presumption that B 
holds upon trust for A. The corresponding doctrine in regard to uses is applied 
to modern trusts; and it is immaterial whether or not in the conveyance it is 





CONVEYANCES UPON TRUSTS NOT PROPERLY DECLARED | 657 


the agreement is oral and relates to land. In such a case the 
express trust cannot be enforced, because to enforce it would 
violate the express provisions of the Statute of Frauds;** and, 
as we have seen, there is no presumption that the conveyance, 
although gratuitous, was intended to be upon a resulting trust 
for the transferor. Is the transferor without remedy? 

In England it has been held that where a conveyance of land 
is made upon an oral trust in favor of the transferor or upon 
an oral contract to reconvey to the transferor,” and the trans- 
feree, relying upon the Statute of Frauds, refuses to perform 
the trust or contract, a constructive trust will be raised in favor 
of the transferor.” If the transferee were allowed to retain 





recited that B paid consideration, and whether or not the conveyance was ex- 
pressly declared to be to the use of B. There are a multitude of cases on this; 
Blodgett v. Hildreth, 103 Mass. 484 (1870) is representative. See Scott, Cases 
‘ON TRUSTS, 459 et seq. 

19 In some states there is no statutory provision corresponding to section 
7 of the English Statute of Frauds. In some of those states, however, it is held 
that an oral trust is unenforceable because of the provisions requiring a writing 
in the case of conveyances of land or of contracts concerning interests in land. 
See 3 Pomeroy, Equiry JURISPRUDENCE, 4 ed., § 1006; Scorr, Cases on Trusts, 
193, n.; Dec. Dic., Trusts, §§ 17, 18. 

In the absence of a statutory provision requiring a written memorandum, 
it would seem that there is no objection to engrafting a parol trust upon an 
absolute conveyance. In a few cases it has been held that to do so violates 
the parol evidence rule. Chilton v. Smith, 180 N. C. 472, 105 S. E. 1 (1920); 
Wright v. Young, 20 Ariz. 46, 176 Pac. 583 (1918). But the better view is 
otherwise. Patton v. Beecher, 62 Ala. 579, 585 (1878) (semble); Shelton v. 
Shelton, 5 Jones Eq. (N. C.) 292 (1859); Huff v. Fuller, 246 S. W. 149 (Ky., 
1922). If, however, the terms of the trust are expressly declared in writing, 
parol evidence of a different trust is inadmissible. Supreme Lodge K. P. v. 
Rutzler, 87 N. J. Eq. 342, 100 Atl. 189 (1917). 

20 The result is the same whether there is an oral contract unenforceable under 
section 4, or an oral trust, unenforceable under section 7, of the Statute of 
Frauds. 

21 Hutchins v. Lee, 1 Atk. 447 (1737); Davies v. Otty, 35 Beav. 208 (1865) ; 
Haigh v. Kaye, L. R. 7 Ch. App. 469 (1872); Booth v. Turle, L. R. 16 Eq. 182 
(1873); Re Duke of Marlborough, [1894] 2 Ch. 133; Clarke v. Eby, 13 Grant 
Ch. (U. C.) 371 (1867); Breitenstein v. Munson, 19 Brit. Col. R. 495 (1913); 
Schuerman v. Schuerman, 7 Alberta, 380 (1914). See also Rochefoucauld v. Bou- 
stead, [1897] 1 Ch. 196; Moore v. Oates, 143 Ark. 328, 220 S. W. 657 (1920); 
Hall v. Linn, 8 Colo. 264, 5 Pac. 641 (1885); Todd v. Munson, 53 Conn. 579, 4 
Atl. 99 (1885); Craft v. Craft, 74 Fla. 262, 76 So. 772 (1917); Hunnicutt v. 
Oren, 84 Kan. 460, 114 Pac. 1059 (1911); Huff v. Fuller, 197 Ky. 119, 246 S. W. 
149 (1922); Peacock v. Nelson, 50 Mo. 256 (1872); O’Day v. Annex Realty Co., 
191 S. W. 41 (Mo. App., 1917). 
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the property he would be unjustly enriched; the constructive 
trust is imposed in order to prevent this unjust enrichment. 
The Statute of Frauds prevents the courts from enforcing the 
intention of the parties as such; it does not prevent them from 
putting the parties in statu quo. The Statute forbids going 
forward; it does not forbid going backward. It is true that 
the results of going forward and of going backward may be, 
although they will not necessarily be, the same, but that is a 
purely accidental circumstance. 

This view was persuasively maintained by Professor Ames, 
who said: 


“Tf A conveys land to B upon an oral trust, to hold for or reconvey 
to himself, the grantor, and B repudiates the trust which he assumed 
in good faith, the case is clearly within the principles which we have 
found to govern the first class of cases already considered. A cannot, 
enforce performance of the express trust because of the statute of 
frauds. But B ought not to be allowed to retain A’s land and thus 
by his breach of faith to enrich himself at the expense of A. If 
he will not perform the express trust, he should be made to reconvey 
the land to A, and to hold it until reconveyance as a constructive 
trustee for A. A, it is true, may by means of this constructive trust 
get the same relief that he would secure by the enforcement of the 
express trust. But this is a purely accidental coincidence. His bill 
is not for specific performance of the express trust, but for the resti- 
tution of the status quo. This right to restitutio in integrum has been 
enforced in several English cases.” *? 


By the great weight of authority in the United States, how- 
ever, the transferee upon an oral trust or contract is allowed 
to retain the property.” The argument in favor of the Ameri- 





22 See James Barr Ames, “ Constructive Trusts Based upon the Breach of an 
Express Oral Trust of Land,” 20 Harv. L. Rev. 549, 551. See also Ames, 
Lectures ON LEGAL History, 427. 

The same view is taken by Professor Costigan. See George P. Costigan, Jr., 
“Trusts Based on Oral Promises to Hold in Trust, to Convey, or to Devise, 
Made by Voluntary Grantees,” 12 Micu. L. Rev. 427, 515. It is also taken by 
Professor Stone. See Harlan F. Stone, “ Resulting Trusts and the Statute of 
Frauds,” 6 Cor. L. Rev. 326. 

23 Patton v. Beecher, 62 Ala. 579 (1878); Brock v. Brock, go Ala. 
86, 8 So. 11 (1889); Glover v. Glover, 153 Ark. 167, 240 S. W. 716 (1922); 
Burt v. Wilson, 28 Cal. 632 (1865); Gray v. Walker, 157 Cal. 381, 108 Pac. 
278 (1910) (semble); Brown v. Carmichael, 152 Ga. 353, 110 S. E. 3 (1921); 
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can cases is that, though it might not violate the letter of the 
Statute of Frauds to show the oral trust or contract for the 
purpose of raising a constructive trust, yet it would violate the 
policy underlying it; that the purpose of the Statute is to 
prevent proof of an oral trust or contract, not merely for the 





Lawson v. Lawson, 117 Ill. 98, 7 N. E. 84 (1886); Moore v. Horsley, 156 IIl. 
36, 40 N. E. 323 (1895); Stubbings v. Stubbings, 248 IIl. 406, 94 N. E. 54 
(1911); Schurz v. Schurz, 153 Ia. 187, 128 N. W. 944 (1911); Burch v. Nichol- 
son, 157 Ia. 502, 137 N. W. 1066 (1912); Revel v. Albert, 162 N. W. 595 
(Ia., 1917); Barth v. Severson, 191 Ia. 770, 183 N. W. 617 (1921); Blackwell v. 
Blackwell, 88 Kan. 495, 129 Pac. 173 (1913); Clester v. Clester, 90 Kan. 638, 
135 Pac. 996 (1913); Groff v. Rohrer, 35 Md. 327 (1872); Bartlett v. Bartlett, 
14 Gray (Mass.) 277 (1859); Titcomb v. Morrill, 10 All. (Mass.) 15 (1865); 
Blodgett v. Hildreth, 103 Mass. 484 (1870); Fitzgerald v. Fitzgerald, 168 Mass. 
488, 47 N. E. 431 (1897); Jackson v. Cleveland, 15 Mich. 94.(1866); McIntyre 
v. McIntyre, 205 Mich. 496, 171 N. W. 393 (1919); Pillsbury-Washburn Co. v. 
Kistler, 53 Minn. 123, 54 N. W. 1063 (1893); Henderson v. Murray, 108 Minn. 
46, 121 N. W. 214 (1909); Mugan v. Wheeler, 241 Mo. 376, 145 S. W. 462 
(1912); Dailey v. Kinsler, 31 Neb. 340, 47 N. W. 1045 (1891), Lovett v. 
Taylor, 54 N. J. Eq. 311, 34 Atl. 896 (1896); Brown v. Murray, 118 Atl. 534 
(N. J. Eq., 1922); Sturtevant v. Sturtevant, 20 N. Y. 39 (1859); Lafayette 
St. Church Society v. Norton, 202 N. Y. 379, 95 N. E. 819 (1911); Chandler v. 
Roe, 46 Okla. 349, 148 Pac. 1026 (1915); Levy v. Seadler, 272 Pa. St. 366, 116 
Atl. 294 (1922); Kalinowski v. McNeny, 68 Wash. 681, 123 Pac. 1074 (1912); 
Arnold v. Hall, 72 Wash. 50, 129 Pac. 914 (1913); Hawkinsberry v. Metz, 114 
S. E. 240 (W. Va., 1922) ; Rasdall’s Administrators v. Rasdall, 9 Wis. 379 (1859). 
Cf. Leman v. Whitley, 4 Russ. 423 (1828) (overruled by later English cases: 
see note 21, supra). See 39 L. R. A. (N. S.) 906; 1o1se L. R. A. 648. 

In some cases it has been held that the grantor may enforce the oral trust 
or contract on the ground that there has been part performance sufficient to take 
the trust or contract out of the Statute of Frauds. See Feeney v. Howard, 79 
Cal. 525, 21 Pac. 984 (1889); Rundell v. McDonald, 127 Pac. 1082 (Cal., 1923) ; 
Hayden v. Denslow, 27 Conn. 335 (1858); Verzier v. Convard, 75 Conn. 1, 52 
Atl. 255 (1902); McCartney v. Fletcher, 11 App. D. C. 1 (1897); Gallagher v. 
Northrup, 215 Ill. 563, 74 N. E. 711 (1905); Chantland v. Sherman, 148 Ia. 
352, 125 N. W. 871 (1910); Rathbun v. Rathbun, 6 Barb. (N. Y.) 98 (1849); 
Canda v. Totten, 157 N. Y. 281, 51 N. E. 989 (1898) ; McKinley v. Hessen, 202 
N. Y. 24, 95 N. E. 32 (1911); Jeremiah v. Pitcher, 26 App. Div. 402, 49 N. Y. 
Supp. 788 (1898), aff’d in 163 N. Y. 574, 57 N. E. 1113 (1900); Spaulding v. 
Collins, 51 Wash. 488, 99 Pac. 306 (1909). 

In Burt v. Wilson, 28 Cal. 632 (1865), although there was in fact no con- 
sideration for the conveyance, the deed stated a consideration of $17,000. It 
was held that although the grantor could not get back the land, he was entitled 
to a vendor’s lien for $17,000, —a very extraordinary holding. See, to the same 
effect, Leman v. Whitley, 4 Russ. 423 (1828) (now overruled). But see, contra, 
Stevenson v. Crapnell, 114 Ill. 19, 28 N. E. 379 (1885); Palmer v. Stirling, 41 Ia. 
218 (1879); Ostenson v. Severson, 126 Ia. 197, tor N. W. 789 (1904); Tatge v. 
Tatge, 34 Minn. 272, 25 N. W. 596 (1885). 
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purpose of enforcing it, but also for the purpose of restoring 
the status quo.”* 

It is clear, however, that the policy of the Statute of Frauds 
does not prevent showing an oral trust or contract for all 
purposes. Thus, it is well settled that if the transferee obtained 
the title by actual fraud, it is permissible to show the oral 
agreement as one element in proving fraud. If it can be shown 
that the transferee procured the conveyance by a consciously 
false representation of fact, a constructive trust will be raised 
in favor of the transferor. Thus, if it is proved that when the 
transferee promised to reconvey the property he did not intend 
to fulfill his promise, there is actual misrepresentation as to the 
fact of his present intention. If this is proved, a constructive 
trust will be raised in favor of the transferor.”* If it is alleged 
in the plaintiff’s bill that the transferee never intended to per- 
form, and the defendant demurs, actual fraud is admitted by 
the demurrer.”® If the defendant interposes a denial, evidence 
of the transferee’s failure to perform is some evidence, though 
not conclusive evidence, that he never intended to perform and 
was therefore guilty of actual fraud.” 





24 If the conveyance is made upon a trust for an illegal purpose, the courts 
not merely refuse to enforce the trust, but refuse also to impose a constructive 
trust. It is so held even though the trust concerns personalty or is evidenced by 
a written memorandum. Re Great Berlin Steamboat Co., 26 Ch. Div. 616 
(1884). Similarly where the trust is an oral trust of realty, the courts refuse to 
give any relief but allow the transferee to keep the property. Flesner v. Cooper, 
62 Okla. 263, 162 Pac. 1112 (1917). The most usual case is that of a transfer 
made for the purpose of defrauding creditors. Rosenbaum v. Huebner, 277 
Ill. 360, 115 N. E. 558 (10917); Jamison v. Wells, 236 S. W. 806 (Tex. Civ. 
App., 1922). The courts should not, of course, enforce any illegal trust. It is 
at least arguable, however, that a constructive trust for the transferor should 
be imposed. 

25 Ford v. Ford, 44 Cal. App. 415, 186 Pac. 164 (1919); Kohn v. Kempner, 
59 Cal. App. 621, 211 Pac. 805 (1922); Brown v. Doane, 86 Ga. 32, 12 S. E. 
179 (1890); Jenkins v. Lane, 154 Ga. 454, 115 S. E. 126 (1922); Henschel v. 
Mamero, 120 Ill. 660, 12 N. E. 203 (1887); Griffith v. Orrill, 214 Ill. App. 228 
(1919); Gregory v. Bowlsby, 115 Ia. 327, 88 N. W. 822 (1902), 126 Ia. 588, 
1o2 N. W. 517 (1905); Revel v. Albert, 162 N. W. 505 (Ia., 1917) (semble) ; 
Meek v. Meek, 79 Ore. 579, 156 Pac. 250 ere Johnson v. Johnson, 122 
Wash. 117, 210 Pac. 382 (1922). 

26 Gregory v. Bowlsby, supra, note 25. 

27 Brock v. Brock, 90 Ala. 86, 8 So. 11 (1890); Mussey v. Shaw, 274 IIl. 351, 
113 N. E. 605 (1916). 
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Again, it is settled that if the transferee procured the con- 
veyance by undue influence, a constructive trust will be raised 
in favor of the transferor. Thus, if it is shown that there was 
a confidential relationship existing between the transferor and 
the transferee at the time of the transfer, and that as a result 
of an abuse of the confidence reposed in him by the transferor 
because of this relationship, the transferee was enabled to pro- 
cure the transfer, a constructive trust will be raised even in 
the absence of actual fraud.** There is no agreement in the 
cases as to just what constitutes a confidential relationship 
sufficient to serve as the basis for imposing a constructive trust. 
On the one hand it has been held that the mere fact that the 
transferee was the father of the transferor is not necessarily 
sufficient.” On the other hand it has been held sufficient that 





28 Brison v. Brison, 75 Cal. 525, 17 Pac. 689 (1888) (husband to wife); Jones 
v. Jones, 140 Cal. 587, 74 Pac. 143 (1903) (wife to husband); Bradley Co. v. 
Bradley, 165 Cal. 237, 131 Pac. 750 (1913) (fiancé to fiancée); O’Brien v. 
O’Brien, 21 Cal. App. 620, 132 Pac. 612 (1913) (mother to son); Bradley Co. v. 
Bradley, 37 Cal. App. 263, 173 Pac. torr (1918) (fiancé to fiancée); Mead v. 
Mead, 41 Cal. App. 280, 182 Pac. 761 (1919) (father to son); Kohn v. Kempner, 
211 Pac. 805 (Cal. App., 1922) (husband to wife); Simpson Grocery Co. v. 
Knight, 148 Ga. 410, 96 S. E. 872 (1918) (son to father); Summerour v. Sum- 
merour, 148 Ga. 499, 97 S. E. 71 (1918) (son to father); Miller v. Miller, 266 
Ill. 522, 107 N. E. 821 (1915), 272 Ill. 468, 112 N. E. 331 (1916) (wife to hus- 
band) ; Mussey v. Shaw, 274 Ill. 351, 113 N. E. 605 (1916) (mother to daughter) ; 
Catalani v. Catalani, 124 Ind. 54, 24 N. E. 375 (1890) (to prospective sister- 
in-law) ; Silvers v. Howard, 106 Kan. 762, 190 Pac. 1 (1920) (son to mother) ; 
Henderson v. Murray, 108 Minn. 76, 121 N. W. 214 (1909) (penitent to priest) ; 
Thierry v. Thierry, 249 S. W. 946 (Mo. App., 1923) (father to son); Lovett v. 
Taylor, 54 N. J. Eq. 311, 34 Atl. 896 (1896) (son to mother); Wood v. Rabe, 
96 N. Y. 414 (1884) (son to mother); Harrington v. Schiller, 231 N. Y. 278, 
132 N. E. 89 (1921) (mother to daughter); Cardiff v. Marquis, 17 N. D. 110, 
114 N. W. 1088 (1908) (daughter to father); Meek v. Meek, 79 Ore. 579, 156 
Pac. 250 (1916) (father to son); Hatcher v. Hatcher, 264 Pa. St. 105, 107 Atl. 
660 (1919) (mother to son). See 2 Ann. Cas. 777. 

29 Brock v. Brock, 90 Ala. 86, 8 So. 11 (1889) (husband to wife); Glover v. 
Glover, 153 Ark. 167, 240 S. W. 716 (1922) (husband to wife); Burt v. Wilson, 
28 Cal. 632 (1865) (partners); Gray v. Walker, 157 Cal. 381, 108 Pac. 278 
(1910) (nephew to uncle); Brown v. Carmichael, 152 Ga. 353, 110 S. E. 3 
(1921) (brother to sister); Lawson v. Lawson, 117 Ill. 98, 7 N. E. 84 (1886) 
(father to son); Moore v. Horsley, 156 Ill. 36, 40 N. E. 323 (1805) (husband 
to wife); Stubbings v. Stubbings, 248 II]. 406, 94 N. E. 54 (1911) (wife to 
husband); Burch v. Nicholson, 157 Ia. 502, 137 N. W. 1066 (1912) (son to 
mother); Revel v. Albert, 162 N. W. 505 (Ia., 1917) (mother to daughter) ; 
Clester v. Clester, 90 Kan. 638, 135 Pac. 996 (1913) (husband to wife) ; 
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the transferor was engaged to be married to a brother of the 
transferee’s husband, provided there was in fact an intimate 
personal relationship between the parties.*° 

If it is possible to show an oral trust for the purpose of show- 
ing actual fraud or undue influence, it would seem that the 
policy of the Statute of Frauds should not forbid showing the 
oral trust for the purpose of showing merely an unjust enrich- 
ment. Indeed, there are many cases in which it has been held 
that even in the absence of fraud or undue influence, it is per- 
missible to show an oral trust or contract for the purpose of 
preventing unjust enrichment. Thus, it has been held that if 
money is paid in consideration of an oral agreement to transfer 
land, there is a quasi-contractual obligation to restore the 
money; and if services are rendered or chattels given in return 
for an oral promise to convey land, there is a quasi-contractual 
obligation to pay for the services or chattels.** Similarly, if 
one piece of land is conveyed in consideration of an oral promise 
to convey another piece of land, the former piece of land may 
be recovered in equity.® 

It has frequently been held that where property is conveyed 
by a deed absolute on its face and there is an oral agreement 


that the property shall be held as security for a debt of the 
transferor to the transferee, the Statute of Frauds does not pre- 
vent the showing of this oral agreement.** It is seen that the 





Bartlett v. Bartlett, 14 Gray (Mass.) 277 (1859) (son to father); Fitzgerald v. 
Fitzgerald, 168 Mass. 488, 47 N. E. 431 (1897) (husband to wife); McIntyre v. 
McIntyre, 205 Mich. 496, 171 N. W. 393 (1919) (brother to sister); Mugan 
v. Wheeler, 241 Mo. 376, 145 S. W. 462 (1912) (father to daughter); Bowler 
v. Curler, 21 Nev. 158 (1891) (son-in-law to father-in-law); Brown v. Murray, 
118 Atl. 534 (N. J. Eq., 1922) (son to mother); Kalinowski v. McNeny, 68 
Wash. 681, 123 Pac. 1074 (1912) (wife to husband); Arnold v. Hall, 72 Wash. 
50, 129 Pac. 914 (1913) (son to mother) ; Hawkinsberry v. Metz, 114 S. E. 240 
(W. Va., 1922) (mother to daughter). See Roche v. Roche, 286 Ill. 336, 121 
N. E. 621 (1919) (father to son). 

80 Catalani v. Catalani, supra, note 28. 

81 See Ames, Lectures on Lecat History, 426; Keener, Quast-ConTRACcts, 
277 et seq.; Woopwarp, Quast Contracts, § 95. See 6 Cor. L. Rev. 333. 

32 Jarboe v. Severin, 85 Ind. 496 (1882); Ramey v..Slone, 23 Ky. L. Rep. 
301, 62 S. W. 870 (1901); Dickerson v. Mays, 60 Miss. 388 (1882). But see 
Russ v. Mebius, 16 Cal. 350 (1860). 

33 Linkemann v. Knepper, 226 Ill. 473, 80 N. E. 1009 (1907); Vanderpool v. 
Vanderpool, 163 Ky. 742, 174 S. W. 727 (1915) ; Campbell v. Dearborn, 109 Mass. 





CONVEYANCES UPON TRUSTS NOT PROPERLY DECLARED 663 


transferee would be unjustly enriched if he were allowed to 
retain the property, and that this unjust enrichment should be 
prevented by compelling the transferee to return the property 
on the payment of the debt by the transferor. There would 
seem to be on principle, however, just as much objection to 
the proof of an oral mortgage as to the proof of an oral trust. 
Indeed, the unjust enrichment is greater in the case of an oral 
trust than in the case of an oral mortgage; for if no relief is given 
in the former case, the whole of the property is lost, while in the 
latter case only the value above the amount of the debt is lost. 
Doubtless the courts have been influenced by the fact that the 
economic necessities of the transferor may lead him to assent 
to an oral mortgage where there would be no similar reason for 
his assent to an oral trust. The policy of the Statute, however, 
would seem to be the same in the two cases. 

There is another class of cases also in which the courts have 
given relief to one who has relied upon the oral promise of 
another. If A owns a piece of land which is about to be sold 
for non-payment of taxes or on a foreclosure of a mortgage 
or on execution of a judgment, and if he is induced to refrain 
from preventing the sale by an oral promise made by B to 
buy in the property on the sale and to reconvey to A, and B 
thereupon buys in the property, B will be held as constructive 
trustee for A, and compelled to convey to A, on being reim- 
bursed by A for the payments made by him;** and the same 





130 (1872); Alexander v. Grover, 190 Mass. 402, 77 N. E. 487 (1906); Buchanan 
v. Oakes, 15 Dom. L. R. 582 (1914). See Wyman, CasEs ON MormacEs, rev. ed., 
60 et seg. See also 63 U. or Pa. L. Rev. 815. 

In some states, statutes have changed this rule. See 1910 Ga. Civ. Cope, 
§ 3258; Pa. Pus. Laws, 84, Act of June 8, 1881, amended by Pa. Pus. Laws, 137, 
§1, April 23, 1909. 

In several decisions involving oral trusts, the analogy between an oral trust 
and an oral mortgage was pressed upon the court, but without effect. Patton v. 
Beecher, 62 Ala. 579, 504 (1878); Sturtevant v. Sturtevant, 20 N. Y. 39, 40 
(1859); Rasdall’s Administrators v. Rasdall, 9 Wis. 379, 390 (1859). 

84 Rochefoucauld. v. Boustead, [1897] 1 Ch. 196; Thomas v. Goodbread, 78 
Fla. 278, 82 So. 835 (1919); Broadwell v. Smith, 152 Ga. 161, 108 S. E. 609 
(1921); Judd v. Moseley, 30 Ia. 423 (1870); McKibben v. Diltz, 138 Ky. 684, 
128 S. W. 1082 (1910); Stone v. Middleton, 144 Ky. 284, 137 S. W. 1047 
(1911); Day v. Amburgey, 147 Ky. 123, 143 S. W. 1033 (1912) (semble); 
Johnson v. Jameson, 209 S. W. 919 (Mo., 1919) (semble); State v. Ellison, 282 
‘Mo. 660, 211 S. W. 880 (1019); Laughlin v. Laughlin, 291 Mo. 472, 237 S. W. 
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result has been reached where the sale to B had already taken 
place, but A still had a right to redeem the property and was 
induced by B’s oral promise to refrain from redeeming until 
his right to redeem had expired.*° 

In all the cases mentioned in the three preceding paragraphs, 
an obligation is imposed to prevent unjust enrichment; and it 
is held that the Statute of Frauds is not violated by allowing 
proof of the oral agreement for the purpose of showing that 
the defendant would be unjustly enriched if he were allowed 
to refuse to perform his promise and retain the consideration 
which he has received. It would seem, therefore, that where 
land is transferred upon an oral trust for the transferor, the 
policy of the Statute does not forbid the showing of the oral 
trust for the purpose, not of enforcing the trust, but of pre- 
venting unjust enrichment by restoring the status quo.*° 


2. In Favor of a Third Person. 


Hitherto we have been considering cases in which the oral 
trust was in favor of the transferor. Let us now consider cases 





1024 (1922); Robinson v. Cruzen, 202 S. W. 449 (Mo. App., 1918); Thierry v. 
Thierry, 249 S. W. 946 (Mo. App., 1923) (semble); Moore v. De Bernardi, 
213 Pac. 1041 (Nev., 1923); Prescott v. Jenness, 77 N. H. 84, 88 Atl. 218 
(1913); Ryan v. Dox, 34 N. Y. 307 (1866); Coyle v. Stahl, 42 Okla. 651, 142 
Pac. 389 (1914) (semble); Hartzell v. Whitmore, 271 Pa. St. 575, 115 Atl. 
840 (1922); Jarrot v. Kuker, 78 S. C. 510, 59 S. E. 533 (1907); Chandler v. 
Riley, 210 S. W. 716 (Tex. Civ. App., 1919); Chadwick v. Arnold, 34 Ut. 48, 
05 Pac. 527 (1908). See 5 Ann. Cas. 171; 12 ANN. Cas. 542; 1918E ANN, 
Cas. 309. 

But if it is shown that A would not have attended the sale even if no 
promise had been made by B, no constructive trust will be imposed. Miller v. 
Kyle, 107 Kan. 388, 191 Pac. 492 (1920). See Peppard Realty Co. v. Emdon, 
204 App. Div. 8, 197 N. Y. Supp. 486 (1922). 

35 Turner v. Weaver, 126 Miss. 496, 87 So. 641 (1921). If A agrees 
to repay B, the transaction involved in the cases cited in this and the preceding? 
note is in the nature of an oral mortgage, and is-similar to that involved in the 
cases cited in note 33, supra. 

86 In Massachusetts the grantor, although he cannot reach the land con- 
veyed, may recover its value in an action at law. Twomey v. Crowley, 137 
Mass. 184 (1884); O’Grady v. O’Grady, 162 Mass. 290, 38 N. E. 196 (1894); 
Cromwell v. Norton, 193 Mass. 291, 79 N. E. 433 (1906). It would seem, 
however, that if there is no objection to showing the agreement for the purpose 
of allowing recovery of the value of the land, there should be no objection to 
showing the agreement for the purpose of allowing the recovery of the land 
in specie. 
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in which the oral trust is in favor of a third person. If A con- 
veys land to B upon an oral trust for C or upon an oral con- 
tract to convey to C, it is clear that the Statute of Frauds 
prevents the enforcement of the express trust or contract. What 
then shall be done with the land? There are three possible 
views: (1) that B should be allowed to retain the land; (2) 
that a constructive trust should be raised in favor of C; and 
(3) that a constructive trust should be raised in favor of A. 

It would seem clear that B would be unjustly enriched if he 
were allowed to retain the land. The only argument in favor 
of the retention of the land by B is that the Statute of Frauds 
forbids proof of the oral trust or contract, not merely for 
the purpose of enforcing it, but also for the purpose of prevent- 
ing unjust enrichment. This is the view which is taken by 
most of the American courts; and they allow B to keep the 
land.** As has been shown, however, in the cases where the 
oral trust was in favor of the transferor, there is no sound 
objection to showing the oral trust for the purpose of prevent- 
ing unjust enrichment. It would seem, therefore, that B should 
not be allowed to retain the property, but should be compelled 
to hold it upon a constructive trust. 

In whose favor should the constructive trust be raised? It 
has been urged by Professor Costigan that the constructive 
trust should be raised in favor of C, the intended beneficiary. 
He argues that as a result of the oral trust or contract C 
obtained an equitable interest in the land conveyed to B, 
although the trust or contract was unenforceable and defeasible; 
that B was under an equitable duty to hold the land for or to 
convey it to C, although the duty could not be enforced; that 





87 Tillman v. Kifer, 166 Ala. 403, 52 So. 309 (1910); Lantry v. Lantry, 
51 Ill. 458 (1869); Ryder v. Ryder, 244 Ill. 297, 91 N. E. 451 (1910) ; Westphal 
v. Heckman, 185 Ind. 88, 113 N. E. 299 (1916); Willis v. Robertson, 121 Ia. 
380, 96 N. W. 900 (1903); Perkins v. Perkins, 181 Mass. gor, 63 N. E. 926 
(1902); Mugan v. Wheeler, 241 Mo. 376, 145 S. W. 462 (1912); Thomson v. 
Thomson, 211 S. W. 52 (Mo. App., 1919); Apgar v. Connell, 160 App. Div. 
743, 145 N. Y. Supp. 1079 (1914); Howard v. Foskett, 96 Ore. 446, 186 Pac. 
396 (1920); Salter v. Bird, 103 Pa. St. 436 (1883); Crawford v. Workman, 64 
W. Va. 19, 61 S. E. 322 (1908); Felz v. Felz’s Estate, 170 Wis. 550, 174 N. W. 
908 (1919). But see May v. Hainer, 38 Dom. L. R. 586 (1917). 

If the beneficiaries are uncertain, obviously they cannot take. Annis v. 
Huggins, 35 S. D. 300, 152 N. W. 114 (1915). é' 
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by the aid of the Statute of Frauds B has terminated C’s equit- 
able interest and his own equitable duty, and has therefore 
unjustly enriched himself at the expense of C. He says: * 


“The only man having any equity is the man defrauded and that 
man is the intended cestui, who for a time actually was a real express 
cestui, but who has been robbed of his equitable interest by his 
trustee to the latter’s pro tanto enrichment. The constructive trust 
should be declared in favor of the man at whose expense the unjust 
enrichment of the trustee has taken place and that man is the cestus 
of the express oral trust. The principle of restitutio in integrum 
itself requires that he be designated as cestui, since the previous con- 
dition to be restored is the situation just before the unjust enrich- 
ment.”’ °° 


To the writer it would seem that this result can be reached 
only by a violation of the Statute of Frauds. When the land 
was conveyed by A to B, C acquired no enforceable right under 
the oral trust or contract; and it seems unsound to say that 
the refusal to perform an obligation, which because of the 
Statute of Frauds cannot be enforced, creates any enforceable 
right in C. It seems strange to hold that although the making 
of a promise gives no enforceable right to C, the breaking of 
the promise should give such a right. So to hold would seem 
to violate the purpose of the Statute. 

The proper view would seem to be that suggested by Pro- 
fessor Ames, who said: 


“Tf A conveys land to B upon an oral trust for C, and B refuses 
to perform the trust, the rights of the parties are easily defined. C 
obviously cannot enforce the express trust, nor, since he has parted 
with nothing, can he have relief upon any other ground. But A, as 
in the preceding case,*° may recover his land, for B may not honestly 





38 See George P. Costigan, Jr., supra, 12 Micu. L. Rev. 427, 434. 

39 In Becker v. Neurath, 149 Ky. 421, 149 S. W. 857 (1912); Androscoggin 
Co. Savings Bank v. Tracy, 115 Me. 433, 99 Atl. 257 (1916); and Huffine v. 
Lincoln, 52 Mont. 585, 160 Pac. 820 (1916), a constructive trust was raised in 
favor of the intended beneficiary. In these cases there was a confidential rela- 
tionship between the grantor and grantee, but the courts did not lay any em- 
phasis on that fact. See also Langville v. Nass, 36 Dom. L. R. 368 (Nova 
Scotia, 1917). 

40 That is, the case of an oral trust for the transferor. 





CONVEYANCES UPON TRUSTS NOT PROPERLY DECLARED 667 


keep it if he will not fulfill the promise which induced A to part 
with it.” * 


Since B would be unjustly enriched if he were allowed to keep 
the property, but since that enrichment is not at the expense 
of C but of A, B should be compelled to return the property 
to A, and in the meantime should be held as constructive trustee 
for A.” The policy of the Statute of Frauds, which does 
indeed forbid going forward with the transaction, does not 
forbid going backward and putting the parties in statu quo. 
In this class of cases, unlike the cases of a transfer upon an 
oral trust or contract for the transferor, the result of imposing 
a constructive trust for the transferor is entirely different from 
enforcing the oral trust or contract. 

It would seem, however, that if B should transfer the prop- 
erty to C, C should be allowed to keep it; or if B should, at 
any time while he still holds the property, sign a memorandum 
acknowledging the trust, C may then enforce the trust.** A 
cannot object, because he can insist on the return of the prop- 
erty to him only if that is necessary to prevent the unjust 
enrichment of B; and B is not unjustly enriched if he is willing 
to carry out the oral trust or to bind himself to do so by sign- 
ing a memorandum. The oral trust is not void; it is merely 
unenforceable; and even in jurisdictions in which B is allowed 
to retain the property, it is held that a memorandum signed by 
B at any time while he still holds the property is valid, even 
against B’s creditors or trusteé in bankruptcy.“ 

Suppose, however, that at the time he obtained the convey- 
ance from A, B was guilty of actual fraud, that is to say, of a 
consciously false representation of fact, whereby he induced A 
to make the conveyance. Suppose, for instance, that at the 
time the conveyance was made, B intended to rely upon the 
Statute of Frauds and to keep the property for himself and 
not to perform his promise to hold it for C or to convey it to 
C. It would seem in this case that B commits a tort toC. C 





41 See Ames, Lectures ON LecaL History, 429. 

42 See Peacock v. Nelson, 50 Mo. 256, 261 (1872). 

43 Myers v. Myers, 167 Ill. 52, 47 N. E. 309 (1897); Lake v. Weaver, 76 
. J. Eq. 280, 74 Atl. 451 (1909). See Scott, Cases on TRUSTS, 210, n. 

44 See Scott, Cases ON TRUSTS, 202, n. 
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had not, it is true, any interest in the property prior to B’s 
fraudulent act. He had, however, an expectation of receiving 
a gift of the property, which should not be interfered with by a 
consciously false representation of fact. Such expectancies do 
not, it is true, receive as great protection as interests in property. 
It is submitted, however, that they should be protected against 
actual fraud. If this is so, C is at least entitled to recover from 
B damages in an action at law.*° If, but for the fraud, C would 
have received the property, it would seem that the amount of 
damages to which he is entitled is measured by the value of 
the property. It would seem, furthermore, that he should be 
entitled in equity to recover the property in specie. Equity 
should give specific reparation for the tort. To give specific 
reparation for the tort, equity should put the parties, not where 
they were before the tort was committed, but where they would 
have been if the tort had not been committed. Before the tort 
was committed A had the property, to be sure; but if the tort 
had not been committed, C would have had at least an equitable 
interest in the property. It would seem, therefore, that if B 
was guilty of actual fraud, he should be compelled to hold on 
constructive trust for C, rather than for A.“* A cannot properly 


object to this disposition of the matter, for even if the tort had 
not been committed he would no longer have had the prop- 
erty.‘ Moreover, if a constructive trust were raised in favor 
of A, and B were compelled to pay damages to C, the result 
would be to make B pay twice, a result which seems unfair to 
B. The authorities agree in holding that C is entitled to the 
property.** 





45 Cf. Lewis v. Corbin, 195 Mass. 520, 81 N. E. 248 (1907). But see 
Hall v. Hall, 91 Conn. 514, 100 Atl. 441 (1917), criticised in 27 Yate L. J. 263. 
See also 28 Yate L. J. 507. 

46 C is not entitled unless, but for the fraud of B, he would have received 
the property. Thus in Huffine v. Lincoln, 52 Mont. 585, 160 Pac. 820 (1916), 
A intended to convey her property to her daughter, and B induced A to convey 
it to him by an oral promise, which he did not intend to perform, to convey 
it to the daughter and a son. It was held that the daughter alone was entitled 
to the property. 

47 If, but for the fraud of B, A would not have conveyed the property to 
C, but would have retained it, B holds in constructive trust for A and not for 
C. Lawley v. Hickenlooper, 61 Ut. 298, 212 Pac. 526 (1923). 

48 McDonald v. Tyner, 84 Ark. 189, 105 S. W. 74 (1907); McKinney v. 
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Similarly, it would seem that if B, by abusing a confidential 
relationship existing between himself and A, induces A to con- 
vey land to him on an oral trust for C, a constructive trust 
should be imposed in favor of C. To deprive C of his expect- 
ancy by the exercise of undue influence on A is a tort to C, 
which equity will specifically redress by giving the property to 
C. And the courts have indeed reached this result.*° 

In some cases it has been held that the mere fact that the 
suggestion that the property should be conveyed to B originated 
not with A but with B, is sufficient ground for giving the 
property to C, even in the absence of fraud or abuse of a 
confidential relationship.°° This, however, seems wrong. It 
should make no difference as a matter of law who first sug- 
gested the arrangement. The fact that B suggested it is im- 
portant only as some evidence that B never intended to perform 
and was therefore guilty of fraud, or that B was guilty of an 





Burns, 31 Ga. 295 (1860); Stout v. Stout, 165 Ia. 552, 146 N. W. 474 (1914); 
Reardon v. Reardon, 219 Mass. 594, 107 N. E. 522 (1914), 225 Mass. 255, 114 
N. E. 359 (1916); Cipperly v. Cipperly, 4 Thomp. & C. (N. Y.) 342 (1874); 
Moyer v. Moyer, 21 Hun (N. Y.) 67 (1880). 

49 Kennedy’s Heirs & Ex’rs v. Kennedy’s Heirs, 2 Ala. 571 (1841) (brother 
to brother); Dieckmann v. Merkh, 20 Cal. App. 655, 130 Pac. 27 (1913) (father 
to daughter) ; Hillyer v. Hynes, 33 Cal. App. 506, 165 Pac. 718 (1917) (wife to 
husband) ; Willats v. Bosworth, 33 Cal. App. 710, 166 Pac. 357 (1917) (semble) 
(mother to son); Fisk’s Appeal, 81 Conn. 433, 71 Atl. 559 (1908) (wife to 
husband); Stahl v. Stahl, 214 Ill. 131, 73 N. E. 319 (1905) (mother to son); 
Crossman v. Keister, 223 Ill. 69, 79 N. E. 58 (1906) (father to daughter); Hilt 
v. Simpson, 230 Ill. 170, 82 N. E. 588 (1907) (father to sons); Stout v. Stout, 
165 Ia. 552, 146 N. W. 474 (1914) (husband to wife); Becker v. Neurath, 149 
Ky. 421, 149 S. W. 857 (1912) (husband to wife); Crinkley v. Rogers, 100 Neb. 
647, 160 N. W. 974 (1916) (wife to husband); Walters v. Walters, 26 N. Mex. 
22, 188 Pac. 1105 (1920) (father to son); Goldsmith v. Goldsmith, 145 N. Y. 
313, 39 N. E. 1067 (1895) (mother to son); Hanson v. Svarverud, 18 N. D. 
550, 120 N. W. 550 (1909) (parents to children) ; Hughes v. Fargo Loan Agency, 
178 N. W. 993 (N. D., 1920) (father to son). 

In the following cases it was held that there was no such abuse of a con- 
fidential relationship as to justify giving the property to the intended beneficiary. 
Westphal v. Heckman, 185 Ind. 88, 113 N. E. 299 (1916) (father to son) ; 
Thomson v. Thomson, 211 S. W. 52 (Mo. App., 1919) (husband to wife) ; 
Apgar v. Connell, 160 App. Div. 743, 145 N. Y. Supp. 1079 (1914) (children to 
mother); Howard v. Foskett, 96 Ore. 446, 186 Pac. 396 (1920) (husband to 
wife) ; Felz v. Felz’s Estate, 170 Wis. 550, 174 N. W. 908 (1919) (husband to 
wife). 

50 Fischbeck v. Gross, 112 Ill. 208 (1884). 
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abuse of a confidential relationship. It is not, however, con- 
clusive evidence. 

In a number of cases it has been held that if A’s conveyance 
to B on an oral trust or contract in favor of C was made by A 
in contemplation of death, and intended by A as a substitute 
for a testamentary disposition of his property, then B may be 
held as constructive trustee for C. It is submitted that the 
constructive trust should be in favor of A, or if he is dead, of 
his heir or residuary devisee, rather than of C. In these cases 
an analogy is drawn to the cases of a devise or bequest upon 
an oral trust, in which a constructive trust is raised in C’s 
favor. It is submitted, however, that those cases rest on no 
sound principle; but at any. rate the correctness of the cases 
involving an ante-mortem disposition can best be considered in 
connection with the cases involving a testamentary disposition. 


II 


TESTAMENTARY DISPOSITION UPON AN ORAL TRUST 


1. Absolute Devise or Bequest. 


Hitherto we have been considering cases in which the transfer 
by A to B was by a conveyance inter vivos. Suppose that 
A devises or bequeaths property to B who orally agrees to hold 
it in trust for C or to convey it to C. 

If B was guilty of actual fraud, there is no difficulty with the 
view that he holds in constructive trust for C, as in the case 
of a conveyance inter vivos. By preventing C, through a con- 
sciously false representation, from receiving his expected devise 
or bequest, B is guilty of a tort to C;°* and equity may properly 
give specific redress for the tort by putting the parties in the 





51 Simons v. Bedell, 122 Cal. 341, 55 Pac. 3 (1898); Lauricella v. Lauricella, 
161 Cal, 61, 118 Pac. 430 (1911); Hillyer v. Hynes, 33 Cal. App. 506, 165 Pac. 
718 (1917); Willats v. Bosworth, 33 Cal. App. 710, 166 Pac. 357 (1917) (semble) ; 
Dieckmann v. Merkh, 20 Cal. App. 655, 130 Pac. 27 (1913); Becker v. Neurath, 
149 Ky. 421, 149 S. W. 857 (1912); Schneringer v. Schneringer, 81 Neb. 661, 
116 N. W. 491 (1908); Moyer v. Moyer, 21 Hun (N. Y.) 67 (1880); Ahrens v. 
Jones, 169 N. Y. 555, 62 N. E. 666 (1902). Cf. Pollard v. McKenney, 69 Neb. 
742, 96 N. W. 679 (1903). See note 63, infra. 

52 Lewis v. Corbin, 195 Mass. 520, 81 N. E. 248 (1907). See note 45, supra. 





CONVEYANCES UPON TRUSTS NOT PROPERLY DECLARED 671 


position in which they would have been but for the fraud. 
Thus if, when B promised A that he would hold for or convey 
to C, B did not intend to carry out his promise, he should 
be held as constructive trustee for C.°° The same result is 
reached where B by force * or by undue influence * prevented 
A from making a devise or bequest to C. The same result is 
reached where A’s heir or next of kin by fraud, duress, or 
undue influence prevents him from making a will, or where a 
legatee or devisee by such means prevents the revocation of 
a will. 

Suppose, however, that B was not guilty of fraud or duress 
or undue influence, but has simply failed to perform his promise 
to hold for C or to convey to C? Even in such a case, by the 
weight of authority, C is entitled to recover the property by 
virtue of a constructive trust imposed upon B.** The decisions 





53 See Thynn v. Thynn, 1 Vern. 296 (1684); Dowd v. Tucker, 41 Conn. 
197 (1874). 

54 Dixon v. Olmius, 1 Cox Eq. 414 (1787). Cf. Mesiaer v. Gillespie, 11 
Ves. 621 (1804). 

55 Bulkley v. Wilford, 2 C. & F. 102, 177 (1834) (attorney); Barron v. 
Stuart, 136 Ark. 481, 207 S. W. 22 (1918) (wife). 

56 Brazil v. Silva, 181 Cal. 490, 185 Pac. 174 (1919). See Gains v. Gains, 
2 A. K. Marsh. (Ky.) 190 (1820) (semble); Clingan v. Mitcheltree, 31 Pa. St. 
25 (1856) (semble); Blanchard v. Blanchard, 32 Vt. 62 (1859) (semble). But 
see Kent v. Mahaffey, 10 Ohio St. 204 (1859). 

In Bohleber v. Rebstock, 255 Ill. 53, 99 N. E. 75 (1912), it was held that the 
use of force by the beneficiaries under a will preventing the testator from revok- 
ing the will, will not prevent the admission of the will to probate. The court 
left open the question whether a court of equity would give relief. Obviously 
such relief should be given. But see 7 Int. L. Rev. 388. 

If by fraud, duress, or undue influence, the testator was induced to make a 
devise to an innocent third person, the latter should be held as a constructive 
trustee; having given no value, he should not be allowed to profit by the fraud 
of another. Bridgeman v. Green, 2 Ves. Sr. 627 (1755), Wilm. 58 (1757) (trans- 
fer inter vivos, undue influence) ; Huguenin v. Baseley, 14 Ves. 273 (1807) (undue 
influence of clergyman); Powell v. Yearance, 73 N. J. Eq. 117, 67 Atl. 892 
(1907) (fraud). But see Dye v. Parker, 108 Kan. 304, 195 Pac. 599 (1921) 
(provision fraudulently omitted from will). 

57 Oldham v. Litchfield, 2 Vern. 506, 2 Freem. 284, 3 Ves. 39 (1705); Shields 
v. McAuley, 37 Fed. 302 (W. D. Pa., 1888); De Laurencel v. De Boom, 48 Cal. 
581 (1874) (promise in writing); Buckingham v. Clark, 61 Conn. 204, 23 Atl. 
1085 (1891); Rice-Stix Dry Goods Co. v. Albrecht, 273 Ill. 447, 113 N. E. 66 
(1916); Caldwell v. Caldwell, 7 Bush (Ky.) 515 (1871); Chapman’s Ex’r v. 
Chapman, 152 Ky. 344, 153 S. W. 434 (1913); Taylor v. Fox’s Executors, 162 
Ky. 804, 173 S. W. 154 (1915); Rudd v. Gates, 191 Ky. 456, 230 S. W. 906 
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on this matter, however, are wholly unsatisfactory. The courts 
usually roundly abuse B for his refusal to carry out his promise, 
say that his conduct is at least “constructively fraudulent,” 
then state that the Statute of Frauds was intended to prevent 
and not to promote fraud, and then assert that B should be 
held to be a trustee ex maleficio in favor of C. And if B hap- 
pened to die before performing his promise, having fully in- 
tended to perform, they content themselves with saying how 
dishonest he would have been if he had repudiated his promise. 

It would seem that to give the property to C violates not 





(1921); Gilpatrick v. Glidden, 81 Me. 137, 16 Atl. 464 (1888); Laird v. Vila, 
93 Minn. 45, 100 N. W. 656 (1904); Ragsdale v. Ragsdale, 68 Miss. 92, 8 So. 
315 (1890); Benbrook v. Yancy, 96 Miss. 536, 51 So. 461 (1910); Smullin v. 
Wharton, 73 Neb. 667, 103 N. W. 288 (1905) (semble); Carver v. Todd, 48 
N. J. Eq. 102, 21 Atl. 943 (1891) ; Powell v. Yearance, 73 N. J. Eq. 117, 67 Atl. 
892 (1907); Heinisch v. Pennington, 73 N. J. Eq. 456, 68 Atl. 233 (1907) 
(semble) ; Matter of Minturn, 5 Dem. (N. Y.) 508 (1887); Golland v. Golland, 
84 Misc. 299, 147 N. Y. Supp. 263 (1914); Winder v. Scholey, 83 Ohio St. 204, 
93 N. E. 1098 (1910); Hoge v. Hoge, 1 Watts (Pa.) 163 (1832); Jones v. 
McKee, 3 Pa. St. 496 (1846); Church v. Ruland, 64 Pa. St. 432 (1870); 
Socher’s Appeal, 104 Pa. St. 609 (1883); Hoffner’s Estate, 161 Pa. St. 331, 29 
Atl. 33 (1894); Blick v. Cockins, 234 Pa. St. 261, 83 Atl. 196 (1912); Hollis 
v. Hollis, 254 Pa. St. 90, 98 Atl. 789 (1916). But see Burney v. Macdonald, 
15 Sim. 6 (1845). 

For further cases, see Ames, Cases ON Trusts, 1 ed., 297, n.; 20 L. R. A. 
465; 8 L. R. A. (N. S.) 698; 31 L. R. A. (N. S.) 176; 21 Ann. Cas. 1384. 
See also note 64, infra. 

In the following cases of bequests of personalty a constructive trust for the 
intended beneficiary was imposed: Baillee v. Wallace, 17 W. R. 221 (1869); 
Norris v. Frazer, L. R. 15 Eq. 318 (1873); French v. French, [1902] 1 I. R. 
172; O’Brien v. Condon, [1905] I. R. 51; People v. Schaefer, 266 III. 334, 107 
N. E. 617 (1915); Williams v. Vreeland, 29 N. J. Eq. 417 (1878); Yearance v. 
Powell, 55 N. J. Eq. 577, 37 Atl. 735 (1897); Belknap v. Tillotson, 82 N. J. Eq. 
271, 88 Atl. 841 (1913); Rutherford v. Carpenter, 134 App. Div. 881, 119 N. Y. 
Supp. 790 (1909); Gaullaher v. Gaullaher, 5 Watts (Pa.) 200 (1836); Richard- 
son v. Adams, 10 Yerg. (Tenn.) 273 (1837); McLellan v. McLean, 2 Head 
(Tenn.) 684 (1859); Brook v. Chappell, 34 Wis. 405 (1874). 

In some of the cases it is said that a mere promise by B is insufficient. 
Apparently all that this usually means is that it must be shown that B, by his 
promise or by his silent acquiescence, has induced A to devise the property to B; 
in other words, that A would not have devised the property to B if he had 
not been led to expect, as a result of B’s promise or acquiescence, that B would 
carry out A’s intention, but that A would have devised the property directly 
to C or made some other disposition in C’s favor. Russell v. Jacobson, 10 
Hare, 204 (1852); Barron v. Stuart, 136 Ark. 481, 207 S. W. 22 (1918) ; Gemmel 
v. Fletcher, 76 Kan. 577, 92 Pac. 713 (1907); Benbrook v. Yancy, 96 Miss. 
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merely the Statute of Frauds but also the Statute of Wills.” 
If, prior to his death, A had agreed to devise or bequeath 
property to B in consideration of B’s agreement to hold the 
property in trust for C or to convey it to C, then to be sure 
A is not making a testamentary disposition, and the agreement 
would be an enforceable contract unless it violates the pro- 





536, 51 So. 461 (1910); Matter of O’Hara, 95 N. Y. 403 (1884). See Mead v. 
Robertson, 131 Mo. App. 185, 110 S. W. 656 (1908). See further, 33 L. R. A. 
(N. S.) 996; 1918F L. R. A. 1045. 

But in a few cases it has been held that in the absence of actual fraud or 
of a confidential relationship between the devisee or legatee and the testator, 
the intended beneficiary cannot take. Moore v. Campbell, 102 Ala. 445, 14 
So. 780 (1893); Evans v. Moore, 247 Ill. 60, 93 N. E. 118 (1910); Orth v. 
Orth, 145 Ind. 184, 42 N. E. 277 (1895); General Convention v. Smith, 52 
Ind. App. 136, 100 N. E. 384 (1912); Moran v. Moran, 104 Ia. 216, 73 N. W. 
617 (1897); Hermann v. Hermann, 193 Ia. 1201, 188 N. W. 806 (1922); 
Sprinkle v. Hayworth, 26 Grat. (Va.) 384 (1875); Brown v. Kaushche, 98 
Wash. 470, 167 Pac. 1075 (1917). See Chapman v. Whitsett, 236 Fed. 873 
(8th Circ., 1916). 

In the following cases there was not sufficient evidence of intention of the 
testator or intestate to impose a legal obligation on the devisee or heir: McCormick 
v. Grogan, L. R. 4 H. L. 82 (1869); Re Pitt Rivers, [1902] 1 Ch. 403; Att’y 
Gen’l v. Chamberlain, 90 L. T. 581 (1904); Re Falkiner, [1924] 1 Ch. 88; 
Sullivan v, Sullivan, [1903] I. R. 193; Updike v. Mace, 194 Fed. 1roor (S. D. 
N. Y., 1912); O’Donnell v. Murphy, 17 Cal. App. 625, 120 Pac. 1076 (1911); 
Gaither v. Gaither, 3 Md. Ch. 158 (1851); Bennett v. Littlefield, 177 Mass. 
294, 58 N. E. ro1z (1901); Van Houten v. Stevenson, 74 N. J. Eq. 1, 15, 77 
Atl. 612, 617 (1907); Aumack v. Jackson, 79 N. J. Eq. 599, 82 Atl. 896 (1912); 
Collins v. Hope, 20 Ohio, 492 (1851); Sprinkle v. Hayworth, 26 Grat. (Va.) 
384 (1875). 

58 By the “Statute of Wills” is meant the statutory provisions requiring 
that testamentary dispositions must be evidenced by a written instrument signed 
by the person making the disposition and duly attested. It includes the English 
Statute of Wills, 32 Hen. VIII, c. 1 (1540), as supplemented by Stat. 34 & 35 
Hen. VIII, c. § (1542), which allowed disposition of land by will; those sections 
(viz., §§5, 6) of the Statute of Frauds, 29 Car. II, c. 3 (1676), which provide 
that devises of land shall be in writing, signed and attested, and provide for 
methods of revocation of devises, and those sections (viz., §§ 19, 20) relating 
to personalty; the Wills Act, 7 Wux. IV & 1 Vicr., c. 26 (1837), which 
provides that no will either as to personalty or realty shall be valid unless 
executed with the formalities there specified; and also the American statutes 
in every state providing that no will, or no devise or bequest, shall be valid 
unless evidenced by an instrument executed with certain formalities. 

The English Statute of Frauds, 29 Car. II, c. 3 (1676), § 7, provides that 
declarations of trust of land shall “ be manifested and proved by some writing 
signed by the party who is by law enabled to declare such trust, or by his last 
will in writing.” If the trust is created inter vivos, a memorandum signed by 
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visions of the Statute of Frauds." But suppose that the situa- 
tion is the usual one in which A does not agree to devise or 
bequeath the property to B, but B merely agrees that if A does 
devise or bequeath it to him he will hold it in trust for C or 
will convey it to C. It would seem impossible to spell out any 
contract here between A and B; © for the only consideration 
for B’s agreement is the devolution of the property, which does 
not take place until A is dead, and there can be no mutual 
assent at that time by A and B.* The objection, however, 





the settlor or by the trustee is sufficient, if made at the time the trust is created; 
a memorandum signed by the trustee, but not one signed by the settlor, is 
sufficient if made subsequent to the creation of the trust. See 3 Pomeroy, Equity 
JURISPRUDENCE, 4 ed., § 1007; Scott, Cases on Trusts, 210, n. If, however, 
a trust either of realty or of personalty is created by a testamentary disposi- 
tion, a mere memorandum signed either by the settlor or by the trustee is 
insufficient. There must be an instrument duly executed as a will by the 
settlor. This is true even in those states in which the Statute of Frauds does 
not require a memorandum of an oral trust. There are many cases holding that 
when the creation of a trust is in substance a testamentary disposition it must 
be evidenced by an instrument executed with the formalities requisite for a will. 
See Scott, Cases on TRUSTS, 216, n. 

59 Evans v. Moore, 247 Ill. 60, 93 N. E. 118 (1910). See 28 Harv. L. Rev. 
241. Cf. Brown v. Johanson, 69 Colo. 400, 194 Pac. 943 (1921). 

60 It might be argued that it is possible to spell out a contract between B 
and C made on A’s death, whereby in consideration of the receipt of the property 
from A, B promises C to convey the property to him. But although it is not 
fatal to the validity of the contract, according to the better view, that the 
consideration does not move from the promisee, and although a promise may 
be binding although made without the knowledge of the promisee, yet it seems 
a highly artificial view to hold that such a contract was made. 

61 In Seaver v. Ransom, 224 N. Y. 233, 120 N. E. 639 (1918), the husband 
of the testatrix had drawn a will for her leaving her house to him for life 
and remainder to X. The husband was named as residuary legatee. When the 
will was read to her, she said it was not as she wanted it because she wanted 
to leave the house to her niece. The husband offered to draw up a new will 
for her, but she said she was afraid she would die before it was signed, she 
being in fact on the point of death. The husband promised that if she would 
sign the will, he would leave the niece in his will an amount of money equal 
to the value of the house. The wife then executed the will and died. The 
husband subsequently died without making any provision for the niece. The 
niece brought an action against the husband’s representatives. It was held that 
the plaintiff was entitled to recover damages on the theory that the husband 
had committed a breach of contract made with his wife for the benefit of the 
plaintiff. 

It would seem in this case that it is possible to spell out a contract com- 
pletely formed during the life of the testatrix, the consideration for the de- 





CONVEYANCES UPON TRUSTS NOT PROPERLY DECLARED 675 


is more than one of mere technique. The transaction is in 
reality a testamentary one. A is in substance attempting to 
make a testamentary disposition to C of a beneficial interest 
in property, without complying with the requirements of the 
Statute of Wills. Hence, even if the property is personal 
property, C should not be allowed to take; although some 
courts which have refused to give C any interest where the 
property is land have held that in the case of personalty C may 
compel B to perform his promise, overlooking the fact that the 
real objection to giving the property to C is to be found in 
the Statute of Wills and not in the Statute of Frauds.°? Hence, 
also, in the case of land, C should not be allowed to take, even 
if B’s promise is evidenced by a memorandum signed by him. 
The Statute requires in the case of a testamentary disposition 
an instrument signed by the testator and duly attested; and to 
allow C to take either realty or personalty, whether B signs a 
memorandum or not, is to open the door to evidence other than 
that declared by the Statute to be the only proper kind of 
evidence. 

It would seem clear, however, that B would be unjustly en- 
riched if he were allowed to retain the property in violation of 
his promise, which induced the testator to make the devise or 
bequest to him. It would not seem that the policy of the 
Statute of Wills should forbid the proof of B’s promise for the 
purpose, not of enforcing it, but of putting the parties as nearly 
as possible im statu quo. Unfortunately, of course, by hypoth- 
esis, A is dead and the property cannot be restored to him. 
It would seem proper, however, to give it to those who would 
have taken it if he had not made the devise or legacy; in other 


fendant’s promise being the act of executing the will. In most cases it would 
be difficult to say that this act was asked for as the consideration for the promise. 
Under the circumstances, however, the testatrix being on the point of death and 
it being extremely unlikely that she would ever revoke the will, it may well 
be that the husband regarded the mere act of signing as a sufficient consideration 
for his promise. If so, the decision seems to be sound. 

There is another element in this case which is worth considering. The 
promise was not to hold in trust or to convey property devised or bequeathed 
to the promisor; it was to convey other property. In such a case it is not as 
clearly a testamentary disposition as in the case where the property devised or be- 
queathed is to be held in trust for or conveyed to the intended beneficiary. 

62 Moore v. Campbell, 113 Ala. 587, 21 So. 353 (1896). 
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words, it would seem proper to impose a constructive trust upon 
B in favor of the testator’s heir or next of kin. As in the case 
of a conveyance inter vivos, where the policy of the statute 
forbids going forward, it should not forbid going backward in 
order to prevent unjust enrichment.®* If B were himself A’s 
heir or next of kin, and by promising to hold in trust for C 
or to convey to C, he induced A to refrain from making a will 
leaving the property to C, it would seem that there is no theory 
upon which, without violating the policy of the Statute of 
Wills, B can be deprived of the property. 

Under the decisions, it is immaterial whether the promise 
made by B is made before or after the execution of the will; 





63 It is possible to argue that there is a distinction between the case of a 
conveyance inter vivos upon an oral trust for a third person and the case of a 
devise or bequest upon an oral trust. In the former case, as long as the trans- 
feror is living, it is possible to put the parties exactly im statu quo. On the 
other hand, in the case of a devise or bequest, this result can be accomplished 
only approximately, by giving the beneficial interest to the heir or next of kin 
of the testator. It is believed, however, that the impossibility of putting the 
parties exactly im statu quo is not a sufficient reason to justify a violation of 
the purpose and policy of the Statute of Wills. Where the conveyance was 
inter vivos, it is immaterial that the transferor happens to die thereafter. If 
the transfer was made shortly before the transferor died and was made in 
view of his approaching death, there are decisions to the effect that the in- 
tended beneficiary may take. See note 51, supra. This seems to indicate that 
the courts lay some stress on the fact that it is impossible to put the parties 
exactly in statu quo. However, we have seen that by the weight of authority in 
the ordinary case of a transfer inter vivos, the courts do not impose a resulting 
trust in favor of the transferor. In other words, they do not put the parties 
in statu quo, even when it is possible to do so, but allow the transferee to 
keep the property. It would seem, therefore, that no sound argument in favor 
of the intended beneficiary either in case of a devise or bequest upon an oral 
trust or in the case of a transfer inter vivos made in contemplation of death, 
can be based upon the impossibility of putting the parties in statu quo. 

Professor Costigan believes that it is proper to raise a constructive trust in 
favor of the intended beneficiary in the case of a devise or bequest upon an 
oral trust, using the same arguments which he used with reference to convey- 
ances inter vivos. See George P. Costigan, Jr., “Constructive Trusts Based 
on Promises Made to Secure Bequests, Devises, or Intestate Succession,” 28 
Harv. L. REv. 237, 251, 266. 

Professor Ames believed that to give the property to the intended beneficiary 
violates the Statute of Frauds, but not the Statute of Wills. He was willing, 
therefore, that the beneficiary should take where personal property only was 
involved, or where there was a written memorandum signed by the devisee. 
See Ames, Lecrures on Lecat History, 430. 
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if the agreement induces the testator to refrain from revoking 
his will previously made, it is as effective as if it had induced 
the testator to make a will.** So also it is held that where 
an heir or next of kin, by promising to hold property coming 
to him by intestate succession in trust for a third person, 
thereby induces the intestate to refrain from making a will, he 
is constructive trustee for the intended beneficiary.” 

It has been held, however, that if B agrees to hold upon 
trust for some one whose identity is not communicated to B 
until after A’s death, B cannot be compelled to hold for the 
person intended by A; but since B would be unjustly enriched 
if he were allowed to keep the property, he will be held as 
constructive trustee for A’s heir or next of kin. In other words, 
the intention of the testator will not be enforced unless the 
identity of the intended beneficiary, as well as the intention to 
create a trust, is communicated to B during A’s lifetime. Thus, in 
Re Boyes,*° A bequeathed property to B, who agreed to hold 
it for some one to be mentioned in a letter later to be given him 
by A. A died without having given B such a letter, but the 
letter indicating the identity of the intended beneficiary was 





64 Reech v. Kennegal, 1 Ves. Sr. 123 (1748); Barrow v. Greenough, 3 Ves. 
Jr. 151 (1796); Moss v. Cooper, 1 J. & H. 352 (1861); McCormick v. Grogan, 
L. R. 4 H. L. 82 (1869) (semble); Norris v. Fraser, L. R. 15 Eq. 318 (1873) ; 
Re Stead, [1900] 1 Ch. 237; French v. French, [1902] 1 I. R. 172, 230; Shields 
v. McAuley, 37 Fed. 302 (W. D. Pa., 1888); Dowd v. Tucker, 41 Conn. 197 
(1874) ; Ragsdale v. Ragsdale, 68 Miss. 92, 8 So. 315 (1890); Belknap v. Tillot- 
son, 82 N. J. Eq. 271, 88 Atl. 841 (1913); Rutherford v. Carpenter, 134 App. 
Div. 881, 119 N. Y. Supp. 790 (1909); Hoffner’s Estate, 161 Pa. St. 331, 29 
Atl. 33 (1894); Brook v. Chappell, 34 Wis. 405 (1874). But see Fox v. Fox, 
88 Pa. St. 19 (1878). 

65 Re Gardner, [1920] 1 Ch. sor, [1920] 2 Ch. 523, [1923] 2 Ch. 230; 
Ransdel v. Moore, 153 Ind. 393, 53 N. E. 767 (18909); McDowell v. McDowell, 
141 Ia. 286, 119 N. W. 702 (1909); Gemmel v. Fletcher, 76 Kan. 577, 92 Pac. 
713 (1907); Grant v. Bradstreet, 87 Me. 583, 33 Atl. 165 (1895); Barrett v. 
Thielen, 140 Minn. 266, 167 N. W. 1030 (1918); Wiseman v. Guernsey, 107 
Neb. 647, 187 N. W. 55 (1922); Arnston v. First National Bank, 39 N. D. 409, 
167 N. W. 760 (1918); Tyler v. Stitt, 132 Wis. 656, 112 N. W. 1091 (1907). 
But see Bedilian v. Seaton, 3 Wall. Jr. 279 (3rd Circ., 1860) ; Cassels v. Finn, 122 
Ga. 33, 49 S. E. 749 (1904). The result is the same where the next of kin 
induces the intestate not to make a will. Williams v. Fitch, 18 N. Y. 546 (1859). 

In Re Gardner, [1923] 2 Ch. 230, it was held that if C predeceases A, C’s 
interest does not lapse but his representatives take; but on what principle it 
is difficult to say. 

86 26 Ch. Div. 531 (1884). 





ee prese. sr-pupeess-a 


AO er sr SE NaN 


SRT 8 STE ME = ENE NT NTT PONTE NO 


aes 


-* res pieet at eet 








678 HARVARD LAW REVIEW 


found after A’s death among his papers. It was held that B 
held in constructive trust for A’s next. of kin. The court said: 


“Tf the trust was not declared when the will was made, it is 
essential in order to make it binding, that it should be communicated 
to the devisee or legatee in the testator’s lifetime and that he should 
accept that particular trust. . . . The devisee or legatee cannot by 
accepting an indefinite trust enable the testator to make an unattested 
codicil.” 


It is obvious that if C were allowed to take, it would be very 
easy to evade the Statute of Wills and to make a testamentary 
disposition without the formalities required by the Statute; and 
the decision seems sound. But is not this also true even where 
the identity of the nemodinionys is communicated to B during A’s 
lifetime? °* 

If A devises or bequeaths property to B intending that B 
shall hold the property for C, but does not at any time during 
A’s lifetime communicate to B his intention to create a trust, 
it is settled that B may keep the property. It would violate 
the policy of the Statute of Wills to give any effect to the 
testator’s uncommunicated directions, either by allowing the 
intended beneficiary to take or by imposing a constructive trust 
on the devisee or legatee for the benefit of the heir or next of 
kin of the testator. This is true even where A was attempting 
to make a testamentary disposition forbidden by a statute.” 





87 At p. 536. 

68 If the name of the intended beneficiary is designated in a written in- 
strument placed with the devisee by the testator in his lifetime, and the devisee 
agreed to hold for the person so named, even though the writing was in a 
sealed envelope and the devisee did not know the name of the person designated, 
it is suggested by the court in Re Boyes that the beneficiary could recover. 
See McCormick v. Grogan, L. R. 4 H. L. 82 (1869): 

69 Adlington v. Cann, 3 Atk. 141 (1744); Stickland v. Aldridge, 9 Ves. 516 
(1804) (semble); Wallgrave v. Tebbs, 2 Kay & J. 313 (1855); Moss v. 
Cooper, 1 J. & H. 352, 365 (1861) (semble); Jones v. Badley, L. R. 3 Ch. App. 
362 (1868); Juniper v. Batchelor, (1868) W. N. 197; Geddis v. Semple, [1903] 
1 I. R. 73; Re Holt’s Estate, 215 Pac. 124 (Cal. App., 1923); Boynton v. Gale, 
1904 Mass. 320, 80 N. E. 448 (1907); Nash v. Bremner, 84 N. J. Eq. 131, 92 
Atl. 938 (1915); Schultz’s Appeal, 80 Pa. St. 396 (2876) § Flood v. Ryan, 220 
Pa. St. 450, 69 Atl. 908 (1908). 

70 Stickland v. Aldridge, 9 Ves. 516 (1804) basis) ; Moss v. Cooper, 1 
J. & H. 352, 365 (1861) (semble) ; Jones v. Badley, L. R. 3 Ch. App. 362 (1868) ; 
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Thus, in Schultz’s Appeal," A devised land to B. After A’s 
death, B learned that A intended him to hold the property for 
charitable purposes. A died within one month after executing 
his will. By statute it was provided that a devise or bequest 
for charitable purposes is ineffectual if the testator dies within 
a month after executing the will. It was held that B took the 
property free of any trust; that no constructive trust would be 
raised in favor of A’s heir, even though B stated that he intended 
to carry out the testator’s wishes by applying the property to 
the intended charitable purposes. This case was severely criti- 
cised in a subsequent decision in the same state,” but the court 
felt bound to follow it. It is submitted, however, that the decision 
is correct. The policy of the Statute of Wills forbade showing 
the uncommunicated intention of the testator. The property 
therefore belonged to B absolutely, and the mere fact that he 
may have felt morally bound to dispose of the property as the 
testator had intended that he should, is immaterial. In only 
one case, apparently, has the opposite result been reached. In 
Gore v. Clarke,” the testator bequeathed one-fourth of his 
estate to his illegitimate children and the residue to B. After 
the death of the testator, a letter was found directing B to give 
the property to the testator’s mistress and illegitimate children; 
but B knew nothing of A’s intention until the letter was found. 
A statute forbade testamentary dispositions of more than one- 
fourth of the testator’s estate in favor of such persons. It was 
decided that B held the property on a constructive trust for 
A’s next of kin. The court seemed to feel that the, policy of 
the statute was so strong, and that the danger of B’s carrying 
out his moral obligation was so great, that B should not be 
allowed to hold the property. It is submitted, however, that 
the decision is erroneous. 

Suppose, however, that A’s intention is communicated during 
his lifetime to some one other than B, for example, to D. In 
that case, if there is no relationship between B and D, B will 





Schultz’s Appeal, 80 Pa. St. 396 (1876); Re Bickley’s Estate, 270 Pa. St. rot, 
113 Atl. 68 (1921). 

71 80 Pa. St. 396 (1876). 

72 Re Bickley’s Estate, supra, note 70. 

78 37 S. C. 537 (1892). 
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be allowed to retain the property.”* If, however, D is an agent 
of B or otherwise represents him, it has been held that B can- 
not retain the property but will be compelled to carry out the 
purpose of the testator. An interesting question has arisen 
where A devises the property to B and D as joint tenants or 
tenants in common, and communicates to B but not to D his 
intention that the property should be conveyed to C. The 
English courts have here drawn a curious distinction. If the 
property was left to B and D as tenants in common, it has been 
held that although B can be compelled to convey his share to 
C, D takes his share free and clear.“ On the other hand if 
the property was left to B and D as joint tenants, and if B’s 
promise was made before or at the time when A executed his 
will, D as well as B will be bound by B’s agreement to hold 
for C;*’ but if B’s promise was made after the will was 
executed, D takes his interest free and clear.* This distinction 
seems wholly unsatisfactory. In Re Stead,"® Farwell, J., said 
that he was unable to see any difference between a gift made on 
the faith of an antecedent promise and a gift left unrevoked 
on the faith of a subsequent promise to carry out the testator’s 
wishes, but he did not feel at liberty to depart from the earlier 
decisions making the distinction. We have seen that, so far as 
B is concerned, it is immaterial whether his promise was made 





74 Mead v. Robertson, 131 Mo. App. 185, t10 S. W. 1095 (1908); Schultz’s 
Appeal, 80 Pa. St. 396 (1876). If B was guilty of actual fraud, D should be 
held as constructive trustee. See note 56, supra. 

75 Stirk’s Estate, 232 Pa. St. 98, 81 Atl. 187 (1911). If the testator’s in- 
tention was communicated to the devisee by a third person by the authority 
of the testator, the devisee is bound. Moss v. Cooper, 1 J. & H. 352 (1861). 
But query if the communication was not authorized by the testator; ibid. 370. 

76 Tee v. Ferris, 2 Kay & J. 357 (1856); Re Stead, [1900] 1 Ch. 237, 241 
(semble) ; Powell v. Yearance, 73 N. J. Eq. 117, 67 Atl. 892 (1907). 

In New York it has been held that when one tenant in common makes a 
promise in behalf of the other as well as of himself, the other is also bound. 
Amherst College v. Ritch, 151 N. Y. 282, 327, 45 N. E. 876, 888 (1897); Golland 
v. Golland, 84 Misc. 299, 147 N. Y. Supp. 263 (1914). See also Hooker v. Axford, 
33 Mich. 453 (1876); Winder v. Scholey, 83 Ohio St. 204, 93 N. E. 1098 (1910). 
But if he makes the promise in his own behalf only, he alone is bound. Edson 
v. Bartow, 154 N. Y. 199, 215, 48 N. E. 541, 545 (1897). 

77 Russell v. Jackson, 10 Hare, 204 (1852); Matter of O’Hara, 95 N. Y. 
403 (1884). See Winder v. Scholey, 83 Ohio St. 204, 93 N. E. 1098 (1910). 

78 See Re Stead, [1900] 1 Ch. 237, 241. 

79 [1900] 1 Ch. 237. 
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prior or subsequent to the execution of A’s will.*° It would 
seem that there is no reason for distinguishing cases where B’s 
promise has induced A to make a devise to B and D, from 
cases in which B’s promise has induced A to refrain from 
revoking a devise to B and D previously made. On principle 
it is submitted that the intended beneficiary ought not to be 
entitled in any event, and that the devisee ought to be compelled 
to hold on constructive trust for the testator’s heir, provided 
the devisee himself, or any one authorized by him to represent 
him, had knowledge of the testator’s intention prior to his death; 
otherwise the devisee ought to be allowed to retain the property. 

There are a number of situations in which it is recognized 
that where A devises or bequeaths property to B on an oral 
trust for C, the testator is in reality making a testamentary 
disposition in favor of C. Thus if A devises or bequeaths prop- 
erty to B who orally agrees to hold the property for a purpose 
for which testamentary dispositions cannot be made, it has been 
held that B holds in constructive trust for the heir or next of 
kin of A. Thus, it has been held in jurisdictions where devises 
or bequests for charitable purposes are (under certain circum- 
stances) forbidden by statute, that if A devises or bequeaths 
property to B who orally agrees to hold it in trust for a chari- 
table purpose, the transaction is so far testamentary as to fall 
within the prohibition of the statute as to charitable devises and 
bequests, and that B cannot be compelled and will not be 
allowed to devote the property to the intended charitable pur- 
pose, but will be compelled to hold upon constructive trust for 
A’s heir or next of kin.** Obviously these decisions are correct; 
for to hold otherwise would make it possible to defeat the pur- 
pose of the statutes. But although the disposition is so far 





80 See note 64, supra. 

81 Stickland v. Aldridge, 9 Ves. 516 (1804); Russell v. Jackson, 10 Hare, 
204 (1852); Tee v. Ferris, 2 Kay & J. 357 (1856); Moss v. Cooper, 1 J. & H. 
352 (1861); Sweeting v. Sweeting, 10 Jur. N. S. 31 (1863); Re Spencer’s Will, 
57 L. T.-519 (1887); Geddis v. Semple, [1903] 1 I. R. 73; Kenrick v. Cole, 
61 Mo. 572 (1876); Matter of O’Hara, 95 N. Y. 403 (1884); Amherst College 
v. Ritch, 151 N. Y. 282, 45 N. E. 876 (1897); Edson v. Bartow, 154 N. Y. 199, 
48 N. E. 541 (1897); Stirk’s Estate, 232 Pa. St. 98, 81 Atl. 187 (1911). 

But if the testator does not intend to impose a legal obligation on the devisee 
or legatee, no resulting trust will be raised. O’Donnell v. Murphy, 17 Cal. 
App. 625, 120 Pac. 1076 (1911). 
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testamentary as to fall within the statutes forbidding devises 
and bequests for the purposes intended, the courts hold, as we 
have seen, that it is not so far testamentary as to require it to 
be evidenced by a duly attested will. Similarly, also, if A 
devises or bequeaths property to B on an oral trust for C, the 
trust for C is so far testamentary as to be taxable as a devise 
or bequest to C, and not as a devise or bequest to B, under the 
statutes as to inheritance taxation.** Similarly, it has been held 
that the disposition in favor of C is so far a testamentary dis- 
position to C that C is disqualified as a witness to the will; 
or, under modern statutes, that if C is a witness to the will he 
cannot take the beneficial interest intended for him.* 


2. Devise or Bequest “ Upon Trust.” 


In the cases heretofore considered there was no indication 
on the face of the will of the testator’s intention to create a 
trust. Suppose, however, that the intention to create a trust, 
but not the identity of the intended beneficiary, appears on the 
face of the will. Suppose, for example, that A devises land or 
bequeaths personalty to B upon trust for such person or for 
such purposes as A had theretofore named or should thereafter 
name. It is clear at any rate that the devisee or legatee can- 
not keep the property, since the intention not to give him a 
beneficial interest appears upon the face of the will. But for 
whom shall he be compelled to hold it? 

It is clear, of course, that if A never indicates the name of 
the intended beneficiary, the intended trust will necessarily fail; 
and inasmuch as it appears on the face of the will that B was 
not intended to take beneficially, B cannot retain the property, 
but will be held as constructive trustee for A’s heir or next of 
kin. The same result is inevitable where a trust is expressly 
declared but fails, wholly or in part, or where after the declared 





82 People v. Schaefer, 266 Ill. 334, 107 N. E. 617 (1915). But see Cullen 
v. Att’y Gen’l, L. R. 1 H. L. 190 (1866) (secret trust for charitable purposes; 
not exempt). 

If, however, A in his lifetime did not communicate to B his intention to 
create a trust in favor of C, the devise is taxable as a devise to B and not as a 
devise to C. Re Holt’s Estate, 215 Pac. 124 (Cal. App., 1923). 

83 Re Fleetwood, 15 Ch. Div. 504 (1880). But see, contra, O’Brien v. 
Condon, [1905] 1 I. R. 51. 
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trust is fully performed, there remains a surplus, or where a 
trust is declared as to a part of the property but not as to the 
remainder.** 

Suppose, however, that A does, before or at the time of the 
making of the will, inform B of the intended beneficiary and 
B agrees expressly or by silent acquiescence to hold for the 
beneficiary. In England and a number of states it is held that 
C is entitled to the property.*° In a considerable number of 
other states, however, the opposite result is reached.*° In these 
latter states a distinction is made between a devise which is 
absolute on its face and one in which the intention to create 
a trust is disclosed on the face of the will. Thus, in Olliffe v. 
Wells," a testatrix devised and bequeathed the residue of her 
estate to one Wells “to distribute the same in such manner as 
in his discretion shall appear best calculated to carry out wishes 
which I have expressed to him or may express to him.” In an 
action against Wells brought by the heirs and next of kin of 
the testatrix, the defendant answered that before and at the 
time of and after the execution of the will, the testatrix orally 
directed the defendant to distribute the residue for certain 
charitable purposes. The case was heard on bill and answer. 





84 Welford v. Stokoe, (1867) W. N. 208. See 3 Pomeroy, Eouiry Jurts- 
PRUDENCE, 4 ed., § 1032; Scott, CasEs ON TRUSTS, 357-385. 

85 Crooke v. Brookeing, 2 Vern. 106 (1689); Smith v. Attersoll,,1 Russ. 
266 (1826); Podmore v. Gunning, 5 Sim. 485 (1832), 7 Sim. 644 (1836); Re 
Fleetwood, 15 Ch. Div. 594 (1880); In the Goods of Marchant, [1893] P. 254; 
Re Huxtable, [1902] 2 Ch. 793; Re Gardom, [1914] 1 Ch. 662 (reversed by 
the Court of Appeal for failure of proof); Riordan v. Banon, 10 I. R. Eq. 469 
(1876); Morrison v. M’Ferran, [1901] 1 I. R. 360; Curdy v. Berton, 79 Cal. 
420, 21 Pac. 858 (1889); Cagney v. O’Brien, 83 Ill. 72 (1876); Hughes v. Bent, 
118 Ky. 609, 81 S. W. 931 (1904). 

86 Atwood v. Rhode Island Hosp. T. Co., 275 Fed. 513 (1st Circ., 1921) ; 
Fitzsimmons v. Harmon, 108 Me. 456, 81 Atl. 667 (1911); Thayer v. Welling- 
ton, 9 All. (Mass.) 283 (1864); Olliffe v. Wells, 130 Mass. 221 (1881); Wilcox 
v. Att’y Gen’l, 207 Mass. 198, 93 N. E. 599 (1911); Blunt v. Taylor, 230 Mass. 
303, 119 N. E. 954 (1918); Dunbar v. Hammond, 234 Mass. 554, 125 N. E. 686 
(1920); Moore v. O’Leary, 180 Mich. 261, 146 N. W. 661 (1914); Reynolds v. 
Reynolds, 224 N. Y. 429, 121 N. E. 61 (1918); Heidenheimer v. Bauman, 84 
Tex. 174, 19 S. W. 382 (1892); Sims v. Sims, 94 Va. 580, 27 S. E. 436 (1897). 
See Thomas v. Anderson, 245 Fed. 642 (8th Circ., 1917). Cf. Re Hetley, [1902] 
2 Ch. 866 (power as distinguished from trust). 

87 130 Mass. 221 (1881). 
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It was held that the plaintiffs were entitled to recover. The 
court said: 


“Where a trust not declared in the will is established by a court 
of chancery against the devisee, it is by reason of the obligation 
resting upon the conscience of the devisee, and not as a valid testa- 
mentary disposition by the deceased. . . . Where the bequest is out- 
right upon its face, the setting up of a trust, while it diminishes the 
right of the devisee, does not impair any right of the heirs or next 
of kin, in any aspect of the case; for if the trust were not set up, the 
whole property would go to the devisee by force of the devise; if 
the trust set up is a lawful one, it enures to the benefit of the cestuis 
que trust; and if the trust set up is unlawful, the heirs or next of kin 
take by way of resulting trust... . 

““Where the bequest is declared upon its face to be upon such 
trusts as the testator has otherwise signified to the devisee, it is equally 
clear that the devisee takes no beneficial interest; and, as between 
him and the beneficiaries intended, there is as much ground for es- 
tablishing the trust as if the bequest to him were absolute on its face. 
But as between the devisee and the heirs or next of kin, the case 
stands differently. They are not excluded by the will itself. The 
will upon its face showing that the devisee takes the legal title only 
and not the beneficial interest, and the trust not being sufficiently 
defined by the will to take effect, the equitable interest goes, by way 
of resulting trust, to the heirs or next of kin, as property of the 
deceased, not disposed of by his will. . . . They cannot be deprived 
of that equitable interest, which accrues to them directly from the 
deceased, by any conduct of the devisee; nor by any intention of the 
deceased, unless signified in those forms which the law makes essen- 
tial to every testamentary disposition. A trust not sufficiently de- 
clared on the face of the will cannot therefore be set up by extrinsic 
evidence to defeat the rights of the heirs at law or next of kin.” ** 


This distinction is hard to follow. On principle it would 
seem that it violates the Statute of Wills to give the property 
to C in either case. But if C is to get the property at all, it 
would seem to involve less of a violation of the Statute to give 
it to him when at least the intention to create a trust is indi- 
cated on the face of the will, than to give it to him when the 
trust is not thus indicated at all. When the devise or bequest 
is absolute on its face, the courts seem to assume that either 





88 At p. 225. 
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the property must be given to C or B must be allowed to 
keep it, and rather than allow B to keep it as a result of a 
refusal to perform his promise, they give it to C; although, as 
has been stated, the proper remedy would seem to be to hold 
B as constructive trustee for A’s heir or next of kin. When, 
however, the intention to create a trust appears on the face of 
the will, there is no question of allowing B to keep. The will 
itself shows that B is not intended to take beneficially. As 
between C and A’s heir or next of kin, the courts prefer to give 
the property to the latter. Although this result is sound, it is 
submitted that it is inconsistent with the result reached by the 
same courts when the devise or bequest is absolute. The fallacy 
in the reasoning of these courts lies in the assumption that 
where the devise or bequest is absolute, A’s heir or next of kin 
cannot possibly take; whereas it would seem that any other 
disposition of the property would involve either the unjust en- 
richment of the devisee, or the giving effect to an unattested 
testamentary disposition. 

If the name of the intended beneficiary was indicated to B 
and assented to by him during A’s lifetime but after the execu- 
tion of the will, it has been held in some cases that the intended 
beneficiary cannot take, but that there should be a resulting 
trust for A’s heir.*® The courts taking this view seem to think 
that there is more clearly a violation of the Statute of Wills 
in giving the property to the intended beneficiary when the 
name of the beneficiary was communicated to B after the exe- 
cution of the will, than when it was communicated prior to or 
at the time of the execution of the will. This distinction, how- 
ever, is hard to follow; it would seem to be as much and as 
little a violation of the Statute of Wills when the promise of 
B induced A to refrain from revoking the will as when it induced 
A to refrain from making the will. We have already seen 
that when the will does not indicate any intention to create a 
trust, it is immaterial whether B’s promise was made before or 
after the execution of the will.°° 





89 Johnson v. Ball, 5 De G. & Sm. 85 (1851); Scott v. Brownrigg, 9 L. R. 
Ir. 246 (1881). See Re Gardom, [1914] 1 Ch. 662; Re Gardner, [1920] 1 Ch. 
sor, [1920] 2 Ch. 523, [1923] 2 Ch. 230. 

90 See note 64, supra. It seems strange that the more the intention 
to create a trust appears on the will, the less ready the courts are to effectuate it. 
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It has been held that where A devises to B upon trust for 
such purpose as he might later indicate to B, and B agreed to 
hold for such purpose, but the purpose was not communicated 
to B until after A’s death, C is not entitled to the property but B 
must hold on a constructive trust for A’s heir.** We have 
seen ** that when the will does not indicate any intention to create 
a trust, the same result has been reached, and C will not be 
allowed to take under these circumstances, but B is compelled 
to hold upon a constructive trust for A’s heir. If, however, B 
agreed to hold for a person named in a paper then existent, 
although its contents were not known to B, it has been held 
that the person so named may enforce the trust.** It is prob- 
able that the same result would be reached where the intention 
to create a trust did not appear on the face of the will.* 

If A’s intention to create a trust, but not the identity of the 
intended beneficiary, was indicated on the face of the will, and 
if until after A’s death B knew nothing of the intention to make 
him a trustee, the intended trust will not be enforced, but B 
will be held as constructive trustee for A’s heir or next to kin.” 
Thus in Bryan v. Bigelow,*® A bequeathed $50,000 to B upon 
trust for the purposes set forth in a sealed letter to be found 
with the will. A did not communicate to B his intention to 
create a trust, but after A’s death a letter was found directing 
B to pay the $50,000 to C. It was held that since the letter 
could not be considered as having become incorporated in the 
will by reference,°’ C was not entitled to recover the money, 
but B should hold it upon trust for A’s residuary legatee. We 
have seen * that in these circumstances where the will made no 





91 Re King’s Estate, 21 L. R. Ir. 273 (1888); Balfe v. Halpenny, [1904] 
11. R. 486. 

92 See Re Boyes, 26 Ch. Div. 531 (1884), note 66, supra. 

93 Morrison v. M’Ferren, [1901] 1 I. R. 360. 

94 Re Boyes, supra, at p. 536. See note 68, supra. 

5 Bryan v. Bigelow, 77 Conn. 604, 616, 60 Atl. 266, 270 (1905); Saylor 

. Plaine, 31 Md. 158 (1869). 

96 47 Conn. 604 (1905). 

97 Bryan’s Appeal, 77 Conn. 240, 58 Atl. 748 (1904). On the subject of 
the incorporation in a will of an unattested instrument by reference in the 
will to the instrument, see Magnus v. Magnus, 80 N. J. Eq. 346, 84 Atl. 705 
(1912). See also 4 Gray, CAsEs ON PROPERTY, 2 ed., 99-145; WARREN, CASES ON 
WILLts AND ADMINISTRATION, 105-142. 98 See note 69, supra. 
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mention of any trust, B is allowed to keep the property; but 
obviously he cannot keep when the will shows that he was not 
intended to have any beneficial interest in the property. 

In none of the cases of testamentary dispositions in which 
the courts hold that B holds upon a constructive trust for A’s 
heir or next of kin, do they allow B to convey to C, even 
though he is willing to do so. It is held, rightly enough, that 
if C cannot compel B to perform, the attempted testamentary 
disposition fails, and there is an unconditional constructive 
trust for A’s heir or next of kin. B cannot defeat the con- 
structive trust by conveying to C.°° We have seen that in the 
cases of a conveyance inter vivos the result is otherwise; since 
the objection is that B has failed to give a memorandum, B 
can supply the defect at any time while he holds the property 
either by performing his agreement or by signing a memoran- 
dum. In the case where the disposition is testamentary, how- 
ever, the defect cannot be supplied by B, since the intended gift 
fails because A has not evidenced it by a duly attested will. 

Suppose that A devises or bequeaths property to B, not in- 
tending to give B a beneficial interest but expressly leaving it 
to B to determine, within limits, what shall be done with the 
property, no beneficiary being named. In that case, B cannot 
be compelled to perform, because there is no beneficiary to 
compel performance; and if he does not perform, of course he 
cannot keep the property, but will hold it in constructive trust 
for A’s heir or next of kin. But suppose that B is willing to 
perform. In the leading case of Morice v. Bishop of Durham,” 
where a testatrix left property to the Bishop of Durham to 
dispose of “to such objects of benevolence and liberality as 
the Bishop of Durham in his own discretion shall most ap- 
prove of,” it was held that although the Bishop was ready and 
willing to perform, he would not be allowed to do so, and he 
was held as constructive trustee for the next of kin of the 
testatrix. It would seem, however, that it might well be held 
that if the devisee or legatee is willing to perform, he should 
be allowed to do so; that since the constructive trust is imposed 





99 Re Boyes, 26 Ch. Div. 531 (1884); Moran v. Moran, 104 Ia. 216, 224, 
73 N. W. 617, 620 (1897). 
100 to Ves. 521 (1805). 
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only to prevent the unjust enrichment of the devisee or legatee, 
the courts should not impose upon him an immediate and un- 
conditional constructive trust, but that the constructive trust 
should be subject to the condition precedent of the failure of 
the devisee or legatee to carry out the testator’s wishes. There 
would seem to be no objection to this view on the score of the 
Statute of Wills, since A’s intention is fully declared in a duly 
attested will. The courts, however, have practically unani- 
mously followed the decision in Morice v. Bishop of Durham, 
and held that if the devisee or legatee cannot be compelled to 
carry out the testator’s directions, he will not be allowed to 
do so.?* 7 
CoNCLUSION 


Statutes like the Statute of Frauds and the Statute of Wills, 
which sometimes defeat the perfectly legitimate intentions of 
the owner of property in making a disposition of that property, 
necessarily cause hardship. In order, however, to prevent false 
claims, based on perjured testimony, the legislatures in their 
wisdom have provided that certain dispositions cannot be 
effectuated unless evidenced in certain formal ways. The legis- 


latures have balanced the hardship to the intended beneficiary 
which occurs where there is an intention to create a trust, against 
the hardship which would result from the making of false 
claims; and in order to prevent the making of false claims they 
have required that the disposition should be evidenced in a 
certain formal manner. It is true that the modern tendency 
is to insist less than formerly on hard and fast rules as to the 
mode of expression of intent, and less than formerly are legiti- 
mate transactions invalidated because of a lack of some tech- 
nical formality; nevertheless, it is believed that there is a real 
policy involved in the Statute of Frauds and in the Statute of 
Wills, and there has been no tendency to do away with the 
formalities required by those statutes. If the requirements 





101 See Scott, Cases oN TrusTS, 275, n. In certain cases, however, where 
the testator’s purpose was specific, it has been held that the devisee or legatee 
may carry out that purpose, even though there is no beneficiary who can compel 
him to do so; as where the purpose was the erection of a tombstone, the saying 
of masses, the care of animals, or the emancipation of slaves. See Scort, op. cit., 
281-289. 
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were merely technical and no sound policy underlay the 
statutes, it would perhaps be legitimate to avoid their operation 
by making purely technical distinctions; but since that is not 
the case, it would seem improper for the courts to undermine 
the statutes by such methods. 

On the other hand, the courts should not permit these statutes 
to be used as a means whereby a person is enabled to enrich 
himself by making and breaking a promise, even though the 
promise is unenforceable. The policy of the statutes does not 
require the reaching of such a result. The true remedy, there- 
fore, would seem to be not to go forward, but to go backward; 
to put the parties not where, by the oral agreement, they ex- 
pected to be put, but where they were before the agreement 
was made. In the situations herein discussed, however, the courts 
have usually ignored the possibility of steering this middle 
course between violating the policy of the Statute of Frauds 
and the Statute of Wills, on the one hand, and allowing the 
grantee or devisee to benefit by refusing to perform his promise, 
on the other hand. Instead of putting the parties in statu 
quo, they have usually either given the property to the intended 
beneficiary in spite of the statutes, or allowed the grantee 
or devisee to retain the property in spite of his promise. In 
deciding whether to give the property to the beneficiary or to 
allow the grantee or devisee to keep it, they have reached some 
rather curious results. It would seem that there is less danger 
of perjured testimony where the transaction was inter vivos 
than where it was testamentary in character; there would seem 
to be a stronger policy involved in the Statute of Wills than in 
the Statute of Frauds. And yet, as we have seen, the courts 
have been less ready to give the property to the intended bene- 
ficiary where the transaction was inter vivos than where it was 
testamentary. It would seem, furthermore, in the case of 
testamentary dispositions, that there is less danger of perjured 
evidence where the will shows the testator’s intention to create 
a trust even though the terms of the trust are not specified in 
the will, than where the devise or bequest is absolute; but the 
courts have been more ready in the latter case than in the 
former to give the property to the intended beneficiary. 
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Is it not time to make a reéxamination of the purposes of the 
Statute of Frauds and of the Statute of Wills, and to attempt 
to rationalize the principles governing the operation of the 
statutes in order to accomplish those purposes? 


Austin Wakeman Scott. 
Harvarp Law ScHOOL 
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RETROACTIVE EXCISE TAXATION 


AXES are not enjoyed by taxpayers. Accordingly the 

courts are promptly appealed to with claims that every 
new levy is unconstitutional. In the case of federal taxes in 
recent years the contestants have been almost universally de- 
feated, so that one questions whether there is any real limitation 
upon the congressional power to tax. Of course there are the 
express limitations in the Constitution itself. Thus direct taxes 
(except upon incomes since the Sixteenth Amendment) must be 
apportioned among the several states according to their respec- 
tive populations,’ and indirect taxes must be uniform.’ But 
Congress, as a practical matter, does not intentionally levy 
direct taxes, as the requirement of apportionment makes them 
politically inadvisable; and it is only when Congress inadvert- 
ently approves a direct tax, supposing it to be an unapportioned 
indirect one, that the taxpayer benefits by this provision.’ The 
uniformity requirement likewise brings the taxpayer little 
solace; for it is held to mean mere geographical uniformity,‘ 
and Congress is not likely to be so suicidal as to violate the 
limit as thus defined. There are a few other express or clearly 
implied restrictions such as the prohibition of a duty on ex- 





1 See U. S. Consr., Art. 1, §§ 2, 9. 

2 See U. S. Consr., Art. I, § 8. 

3 Thus the Income Tax Law of 1894 was not apportioned, as it was 
believed to be an indirect tax. The Supreme Court held otherwise and the 
law was held unconstitutional for want of apportionment. Pollock v. Farmers’ 
Loan & Trust Company, 157 U. S. 429 (1895). The Sixteenth Amendment was 
not needed to make income taxes constitutional but merely to make them valid 
without apportionment. See Brushaber v. Union Pacific Railroad, 240 U. S. 
1 (1916). Attempts to have other excises held to be in fact direct taxes have 
failed. Inheritance taxes: Knowlton v. Moore, 178 U. S. 41 (1900); New York 
Trust Company v. Eisner, 256 U. S. 345 (1921). Corporation Excise Tax: 
Flint v. Stone Tracy Company, 220 U. S. 107 (10911). 

4 See Pollock v. Farmers’ Loan & Trust Company, supra, at p. 557; Knowl- 
ton v. Moore, supra, at pp. 98, 106; Flint v. Stone Tracy Company, supra, at p. 
150; Billings v. United States, 232 U. S. 261, 282 (1914); Brushaber v. Union 
Pacific Railroad, supra, at p. 24; LaBelle Iron Works v. United States, 256 
U. S. 377 (1921). 
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ports,” a tax on the property, securities or salaries of the 
states,° and a tax on the salaries of the President and federal 
judicial officers.’ But these refer to special well-settled cases 
upon which Congress will not soon again attempt infringement. 

Is the taxing power of Congress then practically unlimited 
and immune from all attacks other than patent ones under the 
above-mentioned provisions which Congress itself usually avoids? 
Or may a tax be so arbitrary,.discriminatory, and unjust as to 
be unconstitutional even though technically uniform or appor- 
tioned; and are there other taxes not heretofore passed upon 
which, although in the form of indirect levies, may in substance 
be direct assessments? 

There is one type of governmental exaction peculiarly unjust, 
viz., retroactive privilege or excise taxation. The Government 
must raise funds “ to pay the debts and provide for the common 
defense and general welfare of the United States.”*° There- 
fore, if, during the existence of an enactment, any person does 
that which subjects him to a tax, he cannot ordinarily complain. 
He goes into the transaction with open eyes. But if, in the 
absence of statute, he does something not then taxed and after- 
wards, when he cannot withdraw, Congress retroactively levies 
an assessment on this completed act, then he may properly 
feel that he has been unfairly treated. His attorney also finds 
that advice to his client is of little avail if, after he counsels 
that a proposed step is tax-exempt, Congress turns back the 
clock and imposes an excise. 

It is the purpose of the writer to point out a basis for con- 
tending that such retroactive legislation is unconstitutional. 
Unless relief may be had from the courts, there is no certainty 
of urging successfully such arguments of justice upon Congress. 
A law has been in supposed force since 1919 expressly placing 





5 See U. S. Consr., Art. I, §9. But the income derived from exporting may 
be taxed. Peck v. Lowe, 247 U. S. 165 (1918). 

6 Pollock v. Farmers’ Loan & Trust Company, supra; The Collector v. Day, 
11 Wall. (U. S.) 113 (1870); United States v. Railroad Company, 17 Wall. 
(U. S.) 322 (1872). 

7 Evans v. Gore, 253 U. S. 245 (1920); Wayne v. United States, 26 Ct. 
Claims, 274 (1891). 

8 See U. S. Const., Art. I, §8. 
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an excise tax upon an absolute vested transfer inter vivos made 
in contemplation of death, although a vested disposition was 
thus made before the passage of any federal estate tax law 
whatsoever.® If this law is valid, then a person who accepted 
an absolute gift in 1910, when no excise was imposed, finds in 
1919 that he may be taxed if the donor chances still to be 
living. Nor is it an answer that a gift so long prior to death 
would not be held to have been made “in contemplation of 
death.” Contemplation of death “in the reasonably distant 
future ” is the meaning given to the term in the only federal 
decision upon the subject.*° Inasmuch as all of us expect to 
die “in the reasonably distant future,” any gift may be held 





® See § 402 of the Revenue Act of 1918, approved February 24, 1919, 40 
Stat. aT L. 1097, reénacted as § 402 of the present Revenue Act of 1921. 
That this statute expressly purports to tax transfers made prior to the passage 
of the law is pointed out in Shwab v. Doyle, 258 U. S. 529 (1922), in which 
the Supreme Court refused, in the absence of express words compelling such 
result, to give like construction to § 202 of the Act of September 8, 1916, 39 
Stat. aT L. 777-780. 

10 Shwab v. Doyle, 269 Fed. 321 (6th Circ., 1920), reversed on another 
ground, supra. This is squarely opposed to the construction given the same 
words in state statutes where “contemplation of death” has been held not to 
refer to the general expectation of death which every mortal entertains, but 
rather the apprehension which arises from some existing condition of body or 
some impending peril. See Jn re Baker’s Estate, 83 App. Div. 530, 82 N. Y. 
Supp. 390 (1903), 178 N. Y. 575, 70 N. E. 1094 (1904); Im re Seaman, 147 
N. Y. 69, 77, 41 N. E. 401, 403 (1895); In re Spaulding’s Estate, 49 App. Div. 
541, 63 N. Y. Supp. 694 (1900), aff'd on opinion below in 163 N. Y. 607, 57 
N. E. 1124 (1900),; In re Masury’s Estate, 28 App. Div. 580, 51 N. Y. Supp. 
331 (1898), aff'd on opinion below in 159 N. Y. 532, 53 N. E. 1127 (1899); 
In re Graves’ Estate, 52 Misc. 433, 436, 103 N. Y. Supp. 571, 573 (1907); In re 
Mahlstedt’s Estate, 67 App. Div. 176, 73 N. Y. Supp. 818 (1901); Matter of 
Bullard, 76 App. Div. 207, 78 N. Y. Supp. 491 (1902); Im re Palmer’s Estate, 
117 App. Div. 360, 102 N. Y. Supp. 236 (1907); In re Beyer’s Estate, 190 
App. Div. 802, 180 N. Y. Supp. 396 (1920); Im re Hess’ Estate, 110 App. Div. 
476, 478, 96 N. Y. Supp. 990, 991 (1906); Rosenthal v. People, 211 Ill. 306, 71 
N. E. 1121 (1904); Merrifield v. People, 212 Ill. 400, 72 N. E. 446 (1904); 
People v. Kelly, 218 Ill. 509, 75 N. E. 1038 (1905); In re Benton’s Estate, 234 
Ill. 366, 84 N. E. 1026 (1908); People v. Carpenter, 264 Ill. 400, 106 N. E. 
302 (1914); People v. Danks, 289 Ill. 542, 124 N. E. 625 (1919); State v. 
Thompson, 154 Wis. 320, 142 N. W. 647 (1913); State v. Pabst, 139 Wis. 561, 
121 N. W. 351 (1909) ; Spreckels v. State, 30 Cal. App. 363, 158 Pac. 549 (1916) ; 
McDougald v. Wulzen, 34 Cal. App. 21, 166 Pac. 1033 (1917); Kelly v. Woolsey. 
177 Cal. 325, 170 Pac. 837 (1918); In re Minor’s Estate, 180 Cal. 291, 180 Pac. 
813 (1919). See also Polk v. Miles, 268 Fed. 175 (D- Md., 1920); Vaughan v. 
Riordan, 280 Fed. 742 (W. D. N. Y., 1921). 
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to be made in contemplation of death. Therefore a recipient 
of a vested transfer many years ago, if he could have antici- 
pated the subsequent retroactive act of Congress, would have 
done well to look his gift horse in the mouth."* 

Retroactive excise taxation, so far as present federal legis- 
lation is concerned, seems to be confined to this phase of estate 
taxes. However, it is natural, after an event, to wish that the 
laws existing at the time had been otherwise. Thus, while an 
unapportioned income tax upon the recipient of a stock divi- 
dend is unconstitutional,’ the corporation itself might well be 
taxed im futuro for the privilege of declaring a stock dividend. 
No present law does this, and after an annual cutting of such 
melons by large corporations, it is often suggested that a retro- 
active privilege tax of this sort be imposed. Other retro- 
spective duties are also contemplated, such as one upon undis- 
tributed surplus of corporations, and the like. But Congress, 
as yet, has not made attempts to correct nunc pro tunc such 
prior omissions of revenue sources. The writer will, therefore, 
confine himself largely to a discussion of the existing retro- 
active excise upon transfers completed before the passage of 
the Estate Tax Act. 

In this connection no contention is made that direct taxes 
may not be retroactive. They are upon property itself and the 
existence of property at any time may well be the subject of 
tax. Such levies from their nature may be and often are 
retroactive. The very nature of an excise, however,—a tax 
upon the privilege of doing a certain act or receiving a certain 
transfer,’* makes it necessary that such a tax be confined to 
prospective operation. If the taxpayer has already completed 
the transaction, a tax upon the privilege of consummating it 





11 This is not imaginary. The writer has knowledge of a pending case 
where the Internal Revenue Agent is recommending a tax against the donee 
of an absolute gift made in 1908, where the donor died in 1921. In this con- 
nection reference is not made to gifts causa mortis, which are conditional in 
nature and take effect only upon death, but to absolute vested gifts inter vivos. 

12 Eisner v. Macomber, 252 U. S. 189 (1920). 

18 Flint v. Stone Tracy Company, supra, at p. 151; Pollock v. Farmers’ 
Loan & Trust Company, 158 U. S. 601 (1895); Knowlton v. Moore, supra, 
at p. 47. ; . 
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is a contradiction in terms.. The taxpayer has no choice in the 
matter. He has made an executed sale or received a vested 
conveyance upon which there was no restraint for the purposes 
of revenue. If he is later taxed on this account, it is an 
unavoidable and absolute demand. He has not the oppor- 
tunity of exercising the privilege and thereby incurring the tax 
or refusing to exercise the privilege and thereby avoiding the 
tax. It becomes in effect a direct assessment upon the property 
itself “‘ simply because of its ownership,” ** and as such is uncon- 
stitutional if unapportioned among the states. This the writer 
believes is the tendency, if not the express holding, of decisions 
of the United States Supreme Court, and there would appear 
to be no precedent there to the contrary. 

The retroactive nature of income tax laws at once occurs to 
the mind. They, however, are direct and not excise or privilege 
taxes." The Sixteenth Amendment did not change or extend 
the character of income taxes, and they remain direct taxes as 
held under the original Constitution but freed by the Amend- 
ment from the obligation of apportionment.’® Therefore the 
fact that the Income Tax Law of October 3, 1913, was held 
valid as covering incomes for the period beginning March 1, 


1913,’ is no precedent for the proposition that indirect imposts 
may be retroactive. Furthermore, the revenue measure was 
adopted during the fiscal period covered by the tax and was not, 
therefore, in the full sense retrospective. To be sure, in the 
days when the Supreme Court treated income taxes as though 
they were indirect, an income tax law retroactive for a part of 
a tax period was held valid.** But all income tax decisions 





14 Flint v. Stone Tracy Company, supra, at p. 150. 

15 Pollock v. Farmers’ Loan & Trust Company, 157 U. S. 429 (1895). This 
decision has been so much criticised that it is sometimes forgotten that it is 
the law of the land and that, however much one may believe that income taxes 
should be considered as indirect, nevertheless, they have finally been held to be 
direct. 

16 Brushaber v. Union Pacific Railroad, supra; Stanton v. Baltic Mining 
Company, 240 U. S. 103 (1916); Peck v. Lowe, supra; Eisner v. Macomber, 
supra; Evans v. Gore, supra. 

17 Brushaber v. Union Pacific Railroad, supra. 

18 Stockdale v. The Insurance Companies, 20 Wall. (U. S.) 323 (1873). 
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prior to Pollock v. Farmers Loan & Trust Company” are in 
substance overruled.” 

Aside from income tax cases there are but two United States 
Supreme Court decisions, so far as we know, relating to federal 
laws which might possibly be relied upon to support a retroactive 
excise. One of these related to the 1909 Tonnage Tax upon the 
use of foreign-built yachts.** This law was passed August 5, 
1909,”” and the tax was payable the next September 1. There- 
fore, the law was enacted during the continuance of the period 
for which the tax was assessed. The other case related to the 
Federal Inheritance Tax Law of June 30, 1864,”* which covered, 
among other things, every past disposition by will by reason 
whereof any person should become beneficially entitled in 
possession or expectancy to any estate upon the death of any 
person dying after the passage of the Act. A testator had died 
in 1846 leaving a life estate to his daughter with remainder on 
certain conditions to her issue. The daughter died in 1865, 
after the passage of the Act. The Court held the transfer tax- 
able because “ up to the moment of her death her children had 
no interest in the land except a bare contingent remainder 
expectant upon her death and their surviving her.” ** Had 


the transfer been a complete and vested one, the inference from 
this decision is that it would not have been taxable. The levy 
in this case, therefore, was prospective, that is to say, upon 
the coming into possession and vesting of a contingent remain- 
der after the passage of the law. 





19 357 U. S. 429 (1895). 

20 This distinction with regard to retrospective income taxes is best placed 
upon the ground that they are direct taxes rather than upon the fact that they 
have been retroactive merely for part of a current tax period. Thus the so- 
called Revenue Act of 10918, taxing incomes for that year, was approved 
February 24, 1919, and would undoubtedly be sustained if attacked on this 
ground. 

21 Billings v. United States, 232 U. S. 261, 282 (1914). 

22 See Billings v. United States, supra, at p. 277. 

23 Wright v. Blakeslee, ror U. S. 174 (1879). The Circuit Court of Appeals 
for the Sixth Circuit held that a retroactive excise tax was valid. Shwab v. 
Doyle, supra. This case was reversed upon other grounds, supra, and so may 
still be some authority upon the subject. See, however, Blair v. Herold, 150 
Fed. 199 (D. N. J., 1907), aff’d in 158 Fed. 804 (3rd Circ., 1908), which held 
that a retroactive operation of the Federal Inheritance Tax Law of 1898 would 
be invalid. 24 Wright v. Blakeslee, supra, at pp. 176-177. 
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It may therefore be contended, without any Supreme Court 
authority to the contrary, that an unapportioned retroactive 
excise is void in that it is in effect not an excise at all, but a 
direct tax upon property. This view also obtains support in 
certain Supreme Court decisions. Of course an assessment which 
in form is a privilege tax may in substance be a tax upon prop- 
erty.” This an excise becomes when, as in the case of a retro- 
active law, there is an absolute and unavoidable demand upon 
the taxpayer. The Federal Stamp Tax upon sales of corporate 
stock was sustained as an indirect tax because “ the Stamp Duty 
is contingent upon the happening of the event of sale and the 
element of absolute and unavoidable demand is lacking.” *° 
Had the tax been retroactive, such demand would not have been 
lacking. Likewise the Corporation Excise Tax of 1909 was 
held a valid indirect tax because “ the requirement to pay such 
taxes involves the exercise of privileges and the element of abso- 
lute and unavoidable demand is lacking. If business is not 
done in the manner described in the statute, no tax is pay- 
able.” ** Furthermore, a second excise tax upon the sale of 
tobacco was upheld where the goods were still in the hands of 
the dealer and had not yet reached the ultimate consumer, the 
inference being that had the sale been completed, the law would 
have been void.** The question of unavoidable demand was 
again discussed with regard to the present Federal Estate Tax 
Law in a case where only the prospective operation of the law 
was under consideration.*® It was there contended that when 
the tax is on the privilege of receiving,*° the tax is indirect be- 





25 Kansas City Railway v. Botkin, 240 U. S. 227, 235 (1916). 

26 Thomas v. United States, 192 U. S. 363, 371 (1904). 

27 Flint v. Stone Tracy Company, supra, at p. 151. That excise taxes 
depend for their fairness upon prospective operation only, is shown by United 
wtates v. Singer, 15 Wall. (U. S.) 111 (1872). A distiller was required to pay 
a tax upon 80% of the capacity of the distillery although it was not used to 
such extent. The Court said (at p. 120): “ Every one is advised in advance of 
the amount he will be required to pay if he enters into the business of distilling 
spirits, and every distiller must know the producing capacity of his distillery. 
If he fail under these circumstances to produce the amount for which by the 
law he will in any event be taxed, if he undertake to distil at all, he is not 
entitled to much consideration.” 

28 Patton v. Brady, 184 U. S. 608, 623 (1902). 

29 New York Trust Company v. Eisner, 256 U. S. 345, 349 (1921). 

30 That is, a tax on the receipt of specific legacies or a succession tax such 
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cause it may be avoided, whereas the present law, which is 
upon the transfer of the whole net estate, as such, is inevitable 
and therefore direct. The Court held this argument unavail- 
ing, as historically inheritance taxes have always been con- 
sidered as the antithesis of direct taxes.** However, as this 
decision points out,*®’ the distinction between legacy taxes and 
estate taxes is not fruitful as they are in substance the same. 
With this the writer has no dispute. Whether the tax be 
called a probate duty, a succession tax, a legacy tax, or a tax 
on inheritances or estates, it is in substance the same. In any 
event, it is the privilege of transferring property by will or 
under intestate laws that occasions the tax. The transfer con- 
sidered in this recent Supreme Court decision occurred after the 
passage of the Act, and if the heirs had not chosen to claim the 
inheritance, they would have had to pay no tax. It was, there- 
fore, an excise on a privilege and not an unavoidable demand.” 
The writer makes no claim that inheritance taxes generally are 
not excises. Of course they are. It is only when they are 
retroactive that they lose this character. Then at the time of 
the passage of the law there is no inheritance or transfer to be 
taxed and as, therefore, the law cannot place a duty on a non- 
existent transfer of inheritance or estates, certainly it should not 
be distorted into some other sort of an excise where there is no 
present or future transaction to be called upon for revenue. 
In such a case, in substance, the statute places an assessment 
upon property itself.** 





as was sustained in Scholey v. Rew, 23 Wall. (U. S.) 331 (1874), and Knowlton 
v. Moore, 178 U. S. 41 (1900). 

81 Mr. Justice Holmes states (p. 349): “ Upon this point a page of history 
is worth a volume of logic.” 

32 At p. 348. 

83 The reference in New York Trust Company v. Eisner, supra, at p. 340, 
to Knowlton v. Moore, supra, pp. 80-83, makes it probable that Mr. Justice 
Holmes was referring to another sort of unavoidable taxation, i.e. to the 
argument there made that a tax is a direct one unless the taxpayer is able to 
shift its burden to some one else. This obsolete distinction is not the one 
urged by the writer in this article. 

84 This distinction is well expressed in Jn re Craig’s Estate, 89 N. Y. Supp. 
971, 975, 97 App. Div. 289, 296 (1904), aff’d without opinion in 181 N. Y. 
551, 74 N. E. 1116 (1905): “ The underlying principle which supports the tax 
is that such right [right to inherit] is not a natural one, but is in fact a 
privilege only, . . . but when the privilege has ripened into a right it is too late 
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In addition to the ground that a retrospective inheritance tax 
is really a direct tax upon property and therefore void if un- 
apportioned, there is also the ground that it is an unconstitu- 
tional interference with vested rights and therefore a deprivation 
of property without due process of law. This has been held 
repeatedly under the Fourteenth Amendment with regard to 
state statutes by state courts.** Some of these decisions apply 
directly to transfers in contemplation of death completed prior 
to the creation of the tax, while others relate to other forms of 
attempted retroactive exactions, and among the reasons assigned 
for the invalidity of such measures is that they deprive persons 
of property without due process of law. 

Some courts have even gone so far as to imply that such 
retroactive statutes are void even though the prior transfer was 
merely a contingent one.*® This is not the general view, how- 
ever, and as a result, many of the cases lead to a discussion of 
whether or not the prior transfer, as a matter of property law, 
was vested or contingent at the time of the adoption of the 
statute. This distinction between vested and contingent estates 
has led to a conflict of authority between Massachusetts and 
New York with regard to powers of appointment created before 





to impose conditions of the character in question, and when the right is conferred 
by a lawfully executed grant or contract it is property and not a privilege. . .” 

35 In re Pell, 171 N. Y. 48, 55, 63 N. E. 789, 791 (1902); In re Lansing, 
182 N. Y. 238, 74 N. E. 882 (1905); In re Pettit’s Estate, 65 App. Div. 30, 72 
N. Y. Supp. 469 (1901), 171 N. Y. 654, 63 N. E. 1121 (1902); In re Ripley’s 
Estate, 122 App. Div. 419, 106 N. Y. Supp. 844 (1907), 192 N. Y. 536, 84 
N. E. 1120 (1908); Im re Haggerty, 128 App. Div. 479, 112 N. Y. Supp. 1017 
(1908), 194 N, Y. 550, 87 N. E. 1120 (1909); Im re Hitchins, 43 Misc. 485, 89 
N. Y. Supp. 4''2 (1904), ror App. Div. 612, 92 N. Y. Supp. 1128 (1905), 181 
N. Y. 553, 74 WN. E. 1118 (1905); Matter of Langdon, 153 N. Y. 6, 46 N. E. 
1034 (1897); In re Horler’s Estate, 161 N. Y. Supp. 957 (Surr. Ct., 1916); 
In re Lyon, 233 NN. Y. 208, 135 N. E. 247 (1922); Comm. v. Wellford, 114 Va. 
372, 76 S. E. 917 (1913); Hunt v. Wicht, 174 Cal. 205, 162 Pac. 639 (1917); 
Lacey v. State Treasurer, 152 Ia. 477, 132 N. W. 843 (1911); Eury’s Executors 
v. State, 72 Ohio St. 448, 74 N. E. 650 (1905); Tozer v. Probate Court, 102 
Minn. 268, 113 N. W. 888 (1917); Arenac County v. Iosco County, 158 Mich. 
344, 122 N. W. 629 (1909). 

86 In ve Craig’s Estate, supra, at p. 972; In re Lansing, supra, at p. 248; 
Matter of Vanderbilt, 172 N. Y. 60, 73, 64 N. E. 782, 783 (1902). But in 
People v. Carpenter, supra, in so far as estates were held to be vested prior 
to the act, the law was held to be invalid and in so far as estates were not 
vested, the law was held valid. 
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the passage of the law, where a gift over in remainder resulted 
by reason of default of exercise of the power of appointment 
on the death of the life tenant after the passage of the act. 
Massachusetts holds such a tax valid since the property did 
not vest until the death of the life tenant,*” while New York 
holds the tax void because, under the law of that state, the 
property did vest.** This is a difference merely with respect 
to the law of property, the constitutional principle being the 
same. Massachusetts likewise holds taxable the exercise, after 
the enactment of the statute, of a power of appointment there- 
tofore created, and does so on the ground that vesting occurs 
only upon the exercise of the power.*® The United States 
Supreme Court has reached the same result with regard to the 
New York statute,*° two Justices dissenting in one of the cases 
on the ground that vesting occurs prior to the exercise of the 
power and that therefore the statute was void.** Here again 
there was no difference in constitutional law but merely upon 
the nature of vested and contingent estates, it being agreed by 
all of the Court that, had the estate been vested prior to the 
passage of the law, no tax on the transfer could be imposed. 
There are a few decisions relative to state laws which may 
require some discussion. Upon two occasions, once prior to 
the adoption of the Fourteenth Amendment *’ and once there- 
after,** the United States Supreme Court has had before it the 
validity of a state inheritance tax applying to estates undis- 
tributed at the time of the passage of the law, but where the 
decedent had died prior thereto. In each case the law was 
held valid, but as pointed out particularly in the second case, 
which arose from Louisiana, the succession was not closed at 
the time of the enactment and the rights of the beneficiaries had 
not become absolute by reason of a completed transaction. The 





37 Minot v. Stevens, 207 Mass. 588, 93 N. E. 973 (1911); Burnham v. 
Stevens, 212 Mass. 165, 98 N. E. 603 (1912). 

388 Im re Lansing, supra. 

89 Crocker v. Shaw, 174 Mass. 266, 54 N. E. 549 (1899). 

40 Orr v. Gilman, 183 U. S. 278 (1902); Chanler v. Kelsey, 205 U. S. 466 
(1907). 

41 Chanler v. Kelsey, supra, at p. 470. 

42 Carpenter v. Penna., 17 How. (U. S.) 456 (1854). 

43 Cahen v. Brewster, 203 U. S. 543 (10906). 
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Supreme Court of Louisiana, in following this decision, has 
applied it to a case where at the time of the creation of the 
excise an estate was partially distributed, and has held that in 
such case the tax could be imposed only upon the undistributed 
portion.“* All of these cases relating to taxes upon undis- 
tributed estates, therefore, carry at least the inference that a 
tax upon a transfer wholly completed prior to the passage of the 
law, would be invalid. Another important Supreme Court de- 
cision upon state laws relates to community property under 
the statute of California.** In that case it appeared that by 
reason of her husband’s death after the passage of the law, a 
widow came into possession, enjoyment, and control of com- 
munity property in existence prior to the adoption of the 
revenue measure. The Court held that the Constitution did 
not prevent a state from selecting for taxation “ the vesting in 
complete possession and enjoyment by wives of their shares in 
community property consequent upon the death of their hus- 
bands, and the resulting cessation of their power to control the 
same and enjoy the fruits thereof.” “* The law was therefore 
sustained for the very reason that complete vesting did not 
take place until after the incidence of the tax. Thus it might 
be held that a gift made prior to the law, but not to take effect 
in possession or enjoyment until the death of the donor, would 
be taxable if the donor died after the passage of the law.** This 
would be contrary to the weight of precedent, as such a gift, if 
vested in interest, even though not in possession and enjoyment, 
should not be subject to subsequent levy. But even if there 
may be a tax on the privilege of taking possession of an estate 
theretofore owned in expectancy, it does not follow that an 
assessment may be made upon a wholly completed transaction 
where the donee has both complete title and present indefeasible 
possession prior to the passage of the law. It is such a vested 
and completed transfer, if made in contemplation of death, that 





44 Succession of Stauffer, 119 La. 66, 43 So. 928 (1907). See also Herriott 
. Potter, 115 Ia. 648, 89 N. W. or (1902). 
45 Moffitt v. Kelly, 218 U. S. 400 (1910). 
46 At p. 404. 
47 See Carter v. Bugbee, 92 N. J. L. 3090, 106 Atl. 412 (1919). Cf. Union 
Trust Company v. Wardell, 273 Fed. 733 (N. D. Cal., 1921), reversed on other 
grounds in 258 U. S. 537 (1922). 
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is attempted to be reached retrospectively by the present 
Federal Estate Tax Law. All authority would hold this measure 
void were it the creation of a state legislature. 

There remains to be considered whether the Fifth Amend- 
ment places the same restriction upon the taxing power of 
Congress that the Fourteenth Amendment places upon the power 
of the states. Of course the Fifth Amendment, unlike the 
Fourteenth Amendment, does not guarantee the equal protection 
of the laws.** Only the due process clause is, therefore, appli- 
cable and that not in the way it often is as to states where they 
endeavor to tax property beyond their jurisdiction.“ But the 
attempt to tax vested and completed transactions is the same 
whether a state or the Federal Government is responsible, and 
the test of due process should in this instance also be the same. 
There are a number of expressions by the United States Supreme 
Court in recent years to the effect that the Fifth Amendment 
does not limit the taxing power of Congress in that the Consti- 
tution cannot be inconsistent with itself and by the Amendment 
restrict the broad power to tax granted in the original docu- 
ment,”° and that the right to levy excise taxes is restricted solely 
by the geographical uniformity requirement and that no other 
inhibitions may be implied.** On the other hand it is recog- 
nized in more or less the same decisions that a seeming exercise 
of the taxing power which is arbitrary is not within the legal 
definition of a tax at all and therefore constitutes confiscation 
contrary to due process of law.’ This is a distinction without 
practical difference. Whether the taxing power is limited by 
the Fifth Amendment so as to prevent arbitrary confiscation, 
or whether the taxing power is unlimited, but arbitrary con- 
fiscation, under the guise of tax, is not a tax at all but an uncon- 





48 See LaBelle Iron Works v. United States, 256 U. S. 377 (1921). 

49 See, for example, Wallace v. Hines, 253 U. S. 66 (1920). 

50 Brushaber v. Union Pacific Railroad, supra; Billings v. United States, 
supra; McCray v. United States, 195 U. S. 27 (1904). 

51 United States v. Doremus, 249 U. S. 86 (1918); Billings v. United States, 
supra. 

52 See Pollock v. Farmers’ Loan & Trust Company, 157 U. S. 429, 599-600 
(1895), per Mr. Justice Field, concurring; McCray v. United Statas, supra, at p. 
64; Brushaber v. Union Pacific Railroad, supra, at p. 24. See also LaBelle 
Iron Works v. United States, supra. 
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stitutional exaction, is immaterial. An exaction in the form of 
an excise upon the privilege of making a gift, where the gift 
has long previously vested in both title and possession, is in 
substance not such a tax but a confiscation of property without 
due process of law. It has been uniformly so held when the 
states have so attempted. Such state laws are invalid under 


the Fourteenth Amendment and “ if an Act of Congress is valid 


under the Fifth Amendment it would be hard to say that a 
state law in like terms was void under the Fourteenth.” ** This 
is especially true in the case of inheritance taxes where the 
state power to tax is more unlimited if anything than the power 
of the United States.* Not only is a retrospective measure of 
this sort an interference with vested rights, it also of necessity 
leads to an arbitrary classification. If two persons at the same 
time, prior to the law, receive identical gifts under the same 
circumstances, but from different donors, and one donor chances 
to die after the passage of the law and the other dies before, 
then one recipient is taxed and the other goes free. The adven- 
titious circumstance of the date of the donor’s death, which in 
no way changes the character of the earlier transaction taxed, 
is thus capriciously fixed upon as the occasion of an excise,” 
and the donee himself, and not necessarily the estate of the 
decedent, is compelled under the terms of the law to make the 
payment. Furthermore, the rate of payment upon the gift 
varies, not by the value of the gift received, but by the value 
of the entire estate of the decedent including all he chances to 





53 Mr. Justice Holmes for the Court in Carroll v. Greenwich Insurance 
Company, 199 U. S. 401, 410 (1905). 

54 Mr. Justice Holmes in Chanler v. Kelsey, 205 U. S. 466, 479 (1907). 
While this was in a dissenting opinion, the dissent differed from the majority on 
questions of the law of property, not upon the constitutional question involved. 

55 Were the law to apply only to gifts made after the passage of the law, 
of course all such gifts would be equally subject to revenue and such a tax 
would be valid. Keeney v. Comptroller of New York, 222 U. S. 525 (1912). 
An example of arbitrary classification making a federal Revenue Law invalid 
is Pollock v. Farmers’ Loan & Trust Company, 157 U. S. 429, 599-600 (1895). 
Cf. Child Labor Tax Case, 259 U. S. 20, 36-37 (1922); Hill v. Wallace, 259 
U. S. 44, 66 (1922).’ Examples of classifications held not arbitrary and hence 
valid are Knowlton v. Moore, supra; Flint v. Stone Tracy Company, supra; 
McCray v. United States, supra. 

56 See § 409, 40 Star. aT L. rror. 
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own at the time of his death, so that if a person, some years 
ago, received a gift from one of relatively small wealth, and 
his benefactor thereafter acquired considerable means, the 
recipient of the gift might be taxed in large amount, whereas 
one who received, at the same time, an identical gift from a 
donor who thereafter lost his fortune and died the possessor of 
little or no property, would pay little or no tax. The arbitrary 
nature of such a purported excise becomes the more apparent 
when it is borne in mind that the receipt of the gifts occurred 
prior to the passage of any estate tax law whatsoever and when 
there could be no anticipation of the later result. 

It therefore appears that there is basis for argument that 
federal retroactive excise legislation is invalid. In the first 
place, it creates in substance a direct tax void for want of 
apportionment, and in the second place, an exaction, arbitrarily 
confiscating vested rights contrary to the Fifth Amendment and 
not therefore a tax at all. This second ground is stated in the 
phraseology of the Supreme Court decisions. Perhaps a franker 
way to express it is that there is an implied limitation on the 
taxing power preventing arbitrary and grossly unjust exactions 
which are contrary to the principles of the Fifth Amendment.” 
The power of the United States to raise taxes is and of right 
should be broad. The tendency of the courts to uphold revenue 
legislation is natural and commendable. Our Government, 
however, should be able to support itself without dipping back 
into the past and interfering with settled affairs. Ignorance 
of the law is, of course, no excuse, but ignorance of a law not 
yet proposed or approved ought to be an excuse, and therefore 
a purported privilege tax upon a privilege theretofore completely 
enjoyed and consummated, should be void. While the question 
of the justice of taxes is ordinarily for Congress and not for 
the courts to pass upon, this seems to be an instance of in- 
justice for which there are constitutional grounds for judicial 
interference. 

Julius H. Amberg. 


Granp Rapips, MICHIGAN. 





57 While the Supreme Court has stated that there are no implied limitations 
‘upon the taxing power, it has not refused to discover and enforce them. See 
Child Labor Tax Case, supra, and Hill v. Wallace, supra. See also cases cited 
in notes 6 and 7, supra. 
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FEDERAL REGULATION OF RAILWAY MAN- 
AGEMENT AND FINANCE 


| emp to the Transportation Act, 1920,’ the Interstate Com- 
merce Commission had little or no jurisdiction to regu- 
late railroad corporations of the United States in respect 
to matters of corporate management and finance. Action by 
the federal Commission was directed primarily to rate regulation 
and to the enforcement of various safety-of-service statutes.” 
Its regulatory powers over corporate finance were limited to 
supervision of carrier accounts and to matters incidental to the 
valuation of the railroads. Jurisdiction concerning these matters 
extended only to requiring the carriers’ accounts to be kept in 
conformity with the Commission’s rules, accurately reflecting 
various transactions. The Commission had no power to regulate 
the financial transactions themselves or to dictate in matters of 
managerial policy.* These were left to the directors and ex- 
ecutives. 

In the Transportation Act, 1920, Congress extended its regu- 


lation of railroads into the realm of corporate management and 
finance, ‘putting 


“ the railroad systems of the country more completely than ever under 
the fostering guardianship and control of the Commission which is to 
supervise their issue of securities, . . . their construction of new lines, 
their abandonment of old lines, and . . . to secure a fair return upon 
the properties of the carriers engaged.” * 





1 See 41 Strat. aT L. 456. This act contained many amendments to various 
sections of the Act to Regulate Commerce, approved February 4, 1887, which 
it provided should thereafter be described as the “Interstate Commerce Act.” 
Where the contrary is not indicated, section references in this article are to this 
latter Act, as amended. 

2 “Transportation Act, 1920, introduced into the Federal regulation a new 
railroad policy. Theretofore, tae effort of Congress had been directed mainly 
to the prevention of abuses; particularly, those resulting from excessive or 
discriminatory rates.’ New England Divisions Case, 261 U. S. 184, 189 (1923). 
See also VANDERBLUE AND BurcEss, RAILROADS: Rates, SERVICE, MANAGEMENT, 
c. 14, “ Regulations of Safety and Health.” 

8 Kansas City Southern Ry. Co. v. United States, 231 U. S. 423 (1913). 

* Dayton-Goose Creek Ry. Co. v. United States, 44 Sup. Ct. Rep. 169, 172 
(1924). 
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In so doing, Congress dealt with the railroad companies as it 
found them, that is, as state corporations. While it might have 
required federal incorporation as a condition precedent to 
operation in interstate commerce, it did not do so. Instead it 
enacted these further regulations of railroad companies, in- 
corporated under the laws of the several states, presumably as a 
manifestation of its power to regulate interstate commerce within 
the purview of the Commerce Clause of the federal Constitution. 
It entrusted the administration of new regulations to the Inter- 
state Commerce Commission, which has now been functioning 
for four years under this extended jurisdiction. 

In order successfully to handle the administration of these 
regulations, in so far as they dealt with problems of corporate 
management and finance, the Interstate Commerce Commission 
created a new department, its Bureau of Finance, under the 
supervision of Division 4 of the Commission, through which 
division most of the decisions administering the various phases of 
this part of the new law have been rendered.’ In cases of par- 
ticular interest, whether from the standpoint of precedent or 
importance of the subject-matter, the entire Commission has 
participated in the decisions.® 

The activities of the Bureau of Finance relate to six subjects 
of major importance. These are: (1) authorizations of new 
railroad construction; (2) abandonment of existing lines of 
railroad; (3) regulation of security issues; (4) acquisition of 
control by one carrier of another not amounting to consolida- 
tion; (5) interlocking directorates; and (6) recovery by the 
United States of excess net railway operating income and ad- 
ministration of the general railway contingent fund created 
thereby. In addition to these matters the Bureau of Finance 





5 This division originally consisted of Commissioners Meyer, Daniels, Eastman, 
and Potter. Commissioner Daniels resigned, effective July 1, 1923, since which 
time this division has consisted of three members. The Commission was author- 
ized to function through the medium of divisions of not fewer than three members 
by an amendment to the Interstate Commerce Act, approved August 9, 1917. 
See $17, par. 2, 3, 40 Stat. aT L. 271, 41 Star. aT L. 492. 

6 Eight volumes of printed decisions on the Finance Docket have already 
been issued, the Commission now being well into its ninth volume. These de- 
cisions are reported in volumes 65, 67, 70, 71, 72, 76, 79, 82, and 86 of its 
reports. 
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has administered two matters of temporary concern which are not 
discussed in the present article. These are the settlement of ac- 
counts as between the carriers and the Government for the period 
of federal control and the guaranty period immediately follow- 
ing, and the authorizations of loans to carriers from the revolving 
fund created by the Transportation Act, 1920, to enable them 
“ properly to serve the public during the transition period im- 
mediately following the termination of federal control.” ’ 

The sections of the new law which authorize regulation con- 
cerning the first five matters administered by the Commission 
through its Bureau of Finance, were enacted largely in conform- 
ity to recommendations of the Interstate Commerce Commission 
in its annual reports to Congress. The sixth subject-matter 
grows out of the enactment of the rule of rate-making in Section 
15a of the Interstate Commerce Act, wherein the Commission is 
directed to make rates which will yield to carriers, within such 
groups as it may establish, a specified net return, and which re- 
quires the individual carriers in such groups to pay one-half of 
the excess over 6 per cent on the value of their property to the 
United States. In respect to each of these matters the adminis- 
tration by the Commission depends in large measure upon a de- 
termination by it of an issue of “ public interest.” This is the 
test which Congress has laid down for the Commission to apply. 
Thus, as a preliminary to the new construction or abandonment 
of a line of railroad, a certificate of “present or future public 
convenience and necessity” is required from the Commission.* 
Before approving security issues, the Commission must deter- 
mine whether the issue 


“is for some lawful object within its corporate purposes, and compat- 
ible with the public interest, which is necessary or appropriate for or 
consistent with the proper performance by the carrier of service to the 
public as a common carrier, and which will not impair its ability to 
perform that service, and is reasonably necessary and appropriate for 
such purpose.” ° 





7 See Transportation Act, 1920, § 210, 41 Stat. AT L. 468, 469. Likewise, the 
regulation of wages through the medium of the Railroad Labor Board is not 
discussed in this paper. Transportation Act, 1920, §§ 300-313, 41 Stat. aT L, 
469-474. 

8 See § 1, par. 18, 41 Srar. aT L. 477. 

9 See § 20a, par. 2, 41 Stat. aT L. 494, 405. 
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In permitting the acquisition of control by one carrier of an- 
other, the test is whether such acquisition “ will be in the public 
interest.” *° In authorizing an individual to hold the position 
of officer or director for more than one carrier, the Commission 
is directed, as a condition precedent, to find “ that neither public 
nor private interests will be adversely affected thereby.” ** 
Before approving loans to carriers from the fund created by the 
return of “excess earnings” to the United States, one of the 
tests is whether the loan “is necessary to enable the applicant 
properly to meet the transportation needs of the public.” ” 
The effect of these new regulations of railroad corporations is 
to substitute, in no inconsiderable measure, the administrative 
discretion of the Interstate Commerce Commission for the judg- 
ment of the directors and executives of the corporations. But the 
administrative discretion of the Commission can be exercised 
only within the limits of the congressional act, and then only 
in such manner as to apply the particular tests or rules which 
Congress has laid down, for otherwise the statutes would be void 
as delegations of legislative power.’ -Even in regulating rates 
er prescribing accounting forms and methods, the Commission 
could only administer general rules prescribed by Congress.** 


Further, the railroad corporations are entitled to the protection 
of their property rights and to due process of law under the 
Fifth Amendment to the Constitution. In the regulation of 
railroads, “ the state does not enjoy the freedom of an owner,” *° 
and while the Federal Government may require “ faithful and 
efficient service and equality between shippers and communities, 
yet in no proper sense is the public a general manager.” ** Not 





10 See § 5, par. 2, 41 Strat. aT L. 481. 

11 See § 20a, par. 12, 41 Stat. aT L. 4096. 

12 See § 15a, par. 12, 41 Stat. aT L. 490. 

18 Wichita Railroad & Light Co. v. Public Util. Comm., 260 U. S. 48, 58-59 
(1922). 

14 Louisville & N. R. R. Co. v. Garrett, 231 U. S. 298 (1913); Kansas City 
Southern Ry. Co. v. United States, 231 U. S. 423 (1913); Houston, E. & W. T. 
Ry. Co. v. United States, 234 U. S. 342 (1914). 

15 Northern Pacific Ry. Co. v. North Dakota, 236 U. S. 585, sos (1014). 

167. C. C. v. Chi. G. W. Ry. Co., 209 U. S. 108, 118 (1908). See also 
Southwestern Bell Telephone Co. v. Public Service Comm., 262 U. S. 276, 
289 (1923), where, in a valuation case, the Court said: “It must never be for- 
gotten that while the State may regulate with a view to enforcing reasonable 
rates and charges, it is not the owner of the property of the public utility 
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only must consideration be given to the nature of the administra- 
tive power granted and to the rights of the corporations under 
the Fifth Amendment, but it must be remembered at all times 
that the Federal Government is regulating not corporations which 
it has itself created, but companies which have been incorpo- 
rated under state law. Nevertheless it was the undoubted pur- 
pose of Congress, as thrice stated by the Supreme Court of the 
United States, that the Transportation Act, 1920, should consti- 
tute a comprehensive scheme designed “ to build up a system of 
railways prepared to handle promptly all the interstate traffic 
of the country,” by putting “the railroad systems of the country 
more completely than ever under the fostering guardianship and 
control of the Commission.” ** 

The manner of administration of the new law by the Interstate 
Commerce Commission therefore becomes of particular impor- 
tance, not only so far as railway economics are concerned, but 
also in respect to the legality of the action. What are the tests 
or rules which the Interstate Commerce Commission has found 
in the new legislation to guide it in determining what consti- 
tutes “public interest” ? Do these regulations constitute such 
an infringement upon managerial discretion as to take property 
or violate the due-process clause of the Fifth Amendment? How 
far has similar regulation by the several states been superseded, 
and have the corporate powers of the railroad companies them- 
selves been enlarged by the federal legislation? These questions 
can best be considered in connection with the actual administra- 
tion by the Interstate Commerce Commission of these new regu- 
latory provisions of the federal law. 





companies and is not clothed with the general power of management incident 
to ownership.” In the last cited case the Court referred also to State Public 
Util. Comm. ex rel. Springfield v. Springfield Gas & Elec. Co., 291 Ill. 209, 234, 
125 N. E. 891, 901 (1919), where the Illinois Supreme Court said: “The Com- 
mission is not the financial manager of the corporation, and it is not em- 
powered to substitute its judgment for that of the directors of the corporation; 
nor can it ignore items charged by the utility as operating expenses, unless there 
is an abuse of discretion in that regard by the corporate officers.” 

17 Dayton-Goose Creek Ry. Co. v. United States, 44 Sup. Ct. Rep. 169 
(1924); Railroad Comm. of Wisconsin v. C. B. & Q. R. R. Co., 257 U. S. 563 
(1922) ; The New England Divisions Case, 261 U. S. 184 (1923). 
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I 
AUTHORIZATIONS OF NEW RAILROAD CONSTRUCTION 


The requirement of the law that a certificate of public con- 
venience and necessity shall be required as a condition precedent 
to the construction and operation of new lines of railroad, is as 
follows: 


“No carrier by railroad subject to this Act shall undertake the 
extension of its line of railroad, or the construction of a new line of 
railroad, or shall acquire or operate any line of railroad, or extension 
thereof, or shall engage in transportation under this Act over or by 
means of such additional or extended line of railroad, unless and until 
there shall first have been obtained from the Commission a certificate 
that the present or future public convenience and necessity require 
or will require the construction, or operation, or construction and 
operation, of such additional or extended line of railroad.” ** 


This section was enacted pursuant to a recommendation of the 
Interstate Commerce Commission in its annual report for 1919.”° 
The legislative history of the new section shows that it was 
intended, first, to aid in stabilizing the credit of existing rail- 
roads; second, to help in solving the problem of the “ weak 
roads,” by preventing new construction which gives little promise 
of financial success; and third, to operate in furtherance of the 
consolidation program contained in other sections of the Act.”° 
The tests which the Interstate Commerce Commission is re- 
quired to apply in determining whether or not there shall be 
new railroad construction are not clearly defined. The only 





18 See § 1, par. 18, 41 Stat. aT L. 477. By virtue of § 15a, par. 18, 41 
Srat. aT L. 491, the Commission is also authorized to permit a corporation 
proposing to construct and operate a new line of railroad to retain excess earn- 
ings within the scope of that section for a period of ten years. It may make 
this authorization conditional upon the completion of construction work within 
a designated period. 

19 See 33rd (1919) ANNUAL Report, I. C. C., 2. 

20 Committee on Interstate and Foreign Commerce, House of Representatives, 
House Report No. 456, 66th Cong., rst Sess., dated November 10, 1919, page 18. 
See also remarks of Hon. John J. Esch, Chairman of the Committee, in pre- 
senting this report on Nov. 11, 1919, 58 Conc. Rec. 8309-8313; and remarks 
of Hon. Albert B. Cummins, Chairman of the Senate Committee on Interstate 
Commerce on December 17, 1919, 59 Conc. REc. 748~750, 863. 
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condition precedent to the granting of such a certificate in the 
law itself is a finding “that the present or future public con- 
venience and necessity require or will require the construction, 
or operation ” of such extension or new line. This terminology 
has been construed by the Commission to mean “ urgent, im- 
mediate public need.” ** 

Grants of similar administrative discretion pertaining to rail- 
road construction have been upheld when conferred by the legis- 
latures of states upon state railroad commissions.”” While neither 
the state legislatures nor Congress could lawfully delegate to an 
administrative board, or to any other department of the Gov- 
ernment, the determination of the constituent elements of public 
policy or public interest, there is little likelihood of the present 
legislation’s being held void as a delegation of legislative power 
when the section is read and construed, as it should be, in the 
light of other sections of the Act of which it is a part.** So 
construed, the essential “ public convenience and necessity ” in- 
cludes the following tests: (1) whether or not the proposed line of 
railroad would probably be a financial success without burdening 
its connections through its demands for excessive divisions of 
joint rates; (2) whether or not the proposed construction would 
result in a parallel and competing line of railroad which would 
satisfy only a local demand and interfere with the strengthen- 
ing of existing railroads; and (3) whether or not the proposed 
construction would complicate the consolidation of existing lines 
of railroad within the purview of Section 5 of the Interstate 
Commerce Act. In addition, any other definitions of public in- 
terest in the Interstate Commerce Act should be applied, such 
as the inhibition of the so-called commodities clause, designed to 
divorce transportation systems from manufacturing and mining 
enterprises.”* 





21 Public Convenience Application of A. & S. A. V. Ry., 71 I. C. C. 784, 792 
(1922). 

22 Idaho Power & Light Co. v. Blomquist, 26 Ida. 222, 141 Pac. 1083 (1914); 
Inhabitants of Weston v. Board of R. R. Commrs., 205 Mass. 94, ot N. E. 
303 (1910); N. Y. N. H. & H. R. Co. v. Board of R. R. Commrs., 81 App. 
Div. 242, 81 N. Y. Supp. 20 (1903); People ex rel. Delaware & Hudson Co. v. 
Board of R. R. Commrs., 126 App. Div. 492, 110 N. Y. Supp. 862 (1908); 
Wisconsin Tel. Co. v. R. R. Comm., 162 Wis. 383, 156 N. W. 614 (1916). 

23 I. C. C. v. Goodrich Transit Co., 224 U..S. 194, 214, 215 (1912). 

24 See §1, par. 8, 34 Srat. aT L. 585. 
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In administering this section of the law, the Interstate: Com- 
merce Commission has not announced in concrete form the exact 
principles which it has applied in granting or denying these cer- 
tificates. It has denied a certificate on the ground of the im- 
probability of financial success on the part of the proposed 
railroad.” On the other hand, even though doubt existed as 
to the adequacy of the prospective return, it has issued a cer- 
tificate to permit the development of extensive coal deposits 
which would otherwise be retarded.”* In a number of cases it 
has issued certificates for the construction of branch lines to 
provide transportation facilities for new coal mining develop- 
ments.” In another case, Division 4 of the Commission denied 
a certificate for the construction of an extension to reach a pro- 
posed coal development, but the full Commission on rehear- 
ing reversed the decision and issued the certificate.” 

Where intercorporate relationship was disclosed between the 
coal mining company and a new railroad corporation proposing 
to construct a line of railroad in a territory already well supplied 
with transportation, the Commission denied a certificate.”® As 
to a proposed railroad to be operated exclusively in intrastate 
commerce, a certificate was denied for lack of jurisdiction.*° 
But where an intrastate railroad sought to extend its operations 
to interstate commerce, a certificate was granted.** In general, 
also, the applications of existing railroads to make extensions 





25 Public Conven. Appl. of Wichita Falls & S. R. R. Co., 67 I. C. C. 184 
(1921). 

26 Public Conven. Appl. of Golden Belt R. R., 67 I. C. C. 370 (1921), 70 
I. C. C. 73 (1921). 

27 Public Conven. Appl. of P. & W. V. Ry. Co., 67 I. C. C. 736 (1921); 
Public Conven. to K. & T. Ry. Co., 67 I. C. C. 450 (1921); Virginia & Western 
Extension, 72 I. C. C. 55 (1922); Construction of Line by Carbon County Ry., 
76 I. C. C. 485 (1923); Construction of Line by Utah Central R. R., 76 I. C. C. 
737 (1923). 

28 Construction of Extension by Va. Ry., 79 I. C. C. 631 (1923); 86 I. C. C. 
27 (1924). 

29 Construction of Line by Jefferson Southwestern R. R., 76 I. C. C. 778 
(1923). A similar denial was made in respect to a proposed railroad the capital 
stock of which was owned almost entirely by a lumber company. Construction 
and Operation of Line by Ark. Short Line, 82 I. C. C. 651 (1923). See also 
Operation of Line by Ballard & Thompson R. R., 72 I. C. C. 644 (1922). 

80 Construction of Line by Grand P. & N. R. R., 76 I. C. C. 437 (1923). 

81 Operation of Line by Edw. Hines Yellow Pine Trustees, 76 I. C. C. 59 


(1922). 




















FEDERAL REGULATION OF RAILWAY MANAGEMENT 1713 


have been granted by the Commission.** Likewise, the construc- 
tion of new lines to eliminate terminal congestion has been 
approved.** 

The majority of the applications for certificates to construct 
and operate railroads have been uncontested and have been 
handled largely as routine matters. The applicant has been re- 
quired to file a reply to a questionnaire describing the purpose, 
cost, public benefit, probable traffic, expected financial return, 
and other detailed matters in connection with the proposed con- 
struction or operation. In many instances no formal hearing has 
been held. 

Probably the most interesting problem of law which arises 
under this section is the extent to which the Commission may 
prevent the building of new lines of railroad, in the event that 
the promoters proceed with construction without applying for 
a certificate or after one has been denied. Unless the Commis- 
sion can prevent construction in such cases the practical benefits 
of the statute to the general public may be greatly impaired. 
For, as the Commission has said, “a railroad once built ordi- 
narily must be operated and permitted to earn a living.” ** Ap- 
parently with this thought in mind some railroad promoters 
have proceeded with the construction of a new line of railroad 
under a certificate of convenience and necessity issued by a state 
commission without securing a similar certificate from the In- 
terstate Commerce Commission.** Where such construction was 










32 Union Pacific R. R. Certificates, 65 I. C. C. 382 (1920); Construction 
Application of Chicago & Alton R. R., 72 I. C. C. r (1922); Extension of 
Houston & Brazos Valley Ry., 72 I. C. C. 559 (1922); Construction of Line by 
Florida East Coast Ry., 76 I. C. C. 433 (1923). 

33 Public Conven. Certificate to C. M. & G. Ry. Co., 70 I. C. C. 846 (1921) ; 
Kansas, Oklahoma & Gulf Extension, 72 I. C. C. 392 (1922); Construction of 
Line by American Niagara R. R., 82 I. C. C. 421 (1923). In Construction of 
Cut-Off by Illinois Central R. R., 82 I. C. C. 100 (1923), aff'd on rehearing, 
February 5, 1924, new construction to facilitate movement of through traffic 
was authorized over the protests of the State of Illinois, which contended that 
its taxes on gross receipts would be diminished by a diversion of traffic. 

34 See 33rd (1919) ANNUAL Report, I. C. C., 2. 

85 Public Conven. Application of Utah Ter. Ry., 72 I. C. C. 89 (1922); on 
rehearing, a certificate was granted on the ground that public convenience and 
necessity had been proved. 79 I. C. C. 187 (1923). See also Re Utah Terminal 
Ry. Co., 1920£ P. U. R. 552 (Utah, 1920), where the Utah Commission defined 
its own authority and issued a certificate under state law. 
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commenced prior to the operative date of the new section of 
the Interstate Commerce Act, that is, prior to the expiration 
of the ninety-day period following February 29, 1920, no cer- 
tificate is required by law.** But where a railroad company 
already subject to the Interstate Commerce Act undertakes the 
construction of an extension or a new line of railroad, it may be 
enjoined from proceeding until it has secured such a certificate 
from the Interstate Commerce Commission, even though the 
new line is intended only as an instrumentality of intrastate 
commerce.** This is because its “unremunerative operation 
would or might burden or cripple the main line and thereby affect 
its utility for service as an artery of interstate and foreign 
commerce.” ** 

The difficult question arises where a new corporation under- 
takes new railroad construction within the boundaries of a state, 
contending that it will be, at least in the beginning, purely an 
instrumentality of intrastate commerce. It has been suggested 
that the Interstate Commerce Commission has no jurisdiction 
in such a case and that Congress could not legislate in respect 
thereto. An injunction to prevent the construction of a railroad 
within a state, where no certificate had been secured from the 
Interstate Commerce Commission, has been denied by a district 
court of the United States.*° No consideration appears to have 
been given by the court to the fact that the railroad intended 
to interchange cars with railroads engaged in interstate commerce 
under the Interstate Commerce Act. 

It is a well-known fact that short-line railroads in general 
have an inadequate car supply and rely largely, if not exclu- 
sively, upon their connections to furnish them with cars with 
which to handle their traffic. The car supply of an interstate 
carrier is used interchangeably in interstate and intrastate trans- 
portation and, as such, the Interstate Commerce Commission 
may exercise plenary control in respect to distribution,*® and 





36. Public Conven. of Uvalde & Nor. Ry. Co., 67 I. C. C. 554 (10921). 

37 Detroit & M. Ry. Co. v. Boyne City G. & A. R. Co., 286 Fed. 540 
(E. D. Mich., 1923). 

38 Ibid. at 547, 548, citing State of Texas v. Eastern Texas R. R. Co., 258 
U. S. 204 (1922). 

89 Smythe v. Asphalt Belt R. R. Co., 292 Fed. 876 (W. D. Tex., 1923). 

401. C. C. v. Ill. Cent. R. R. Co., 215 U. S. 452 (1910); Penn. R. R. Co. 
v. I. C. C., 193 Fed. 81 (Comm. Ct., 1911). See also $1, par. 10-17, 41 
Stat. aT L. 476, 477. 
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Congress may regulate in respect to safety devices.** It'is to be 
recalled that the section requiring certificates from the Interstate 
Commerce Commission applies to carriers “ by railroad subject 
to this Act ” (Interstate Commerce Act). By another provision 
of the same Act, Congress has provided 


“that the provisions of this Act shall apply to common carriers en- 
gaged in the transportation of passengers or property wholly by rail- 
road . . . but shall not apply to the transportation of passengers or 
property, or to the receiving, delivering, storage, or handling of prop- 
erty, wholly within one state. . . .” # 


In spite of this limitation, however, the Supreme Court has 
upheld the right of the Interstate Commerce Commission to pre- 
scribe intrastate rates in order to remove unjust discrimination 
against interstate commerce.** Where, therefore, a railroad corpo- 
ration has applied to the Interstate Commerce Commission for 
a certificate of convenience and necessity to construct a railroad 
and such a certificate has been denied, or where it affirmatively 
appears that the new railroad will utilize existing instrumental- 
ities of interstate commerce, such as freight cars, terminal facil- 
ities and the like, Congress may well have power to prevent 
such railroad construction as a necessary incident to its effective 
control of interstate commerce.** 

As to the necessity for a certificate from the Interstate Com- 
merce Commission as a condition precedent to operation of a new 
line in interstate commerce, as distinguished from its construction, 
both the power of Congress and the provisions of the statute 
are clear. Congress may, in its plenary control of interstate com- 
merce, impose whatever restrictions it deems proper upon those 





41 Southern Ry. Co. v. United States, 222 U. S. 20 (1911). 

42 See §1, par. 1, 41 Strat. aT L. 474. 

43 Houston, E. & W. T. Co. v. United States, 234 U. S. 342 (1914); Railroad 
Comm. of Wis. v. C. B. & Q. R. R. Co., 257 U. S. 563 (1922). 

44 Minnesota Rate Cases, 230 U. S. 352, 3909 (1913). See also 36th (1922) 
ANNUAL Report, I. C. C., 32, where, in respect to its jurisdiction over security 
issues, the Commission said: “Section 20a gives us jurisdiction over the issue 
of securities or assumption of obligations by corporations organized for the 
purpose of engaging in transportation by railroad subject to the act. In apply- 
ing this provision we have taken the view that the issues of securities of a 
corporation authorized by its charter to engage in railroad transportation sub- 
ject to the act are subject to our jurisdiction, although it may not be engaged 
in transportation service.” 
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who seek to engage in it.“° It may even prohibit such commerce 
entirely.*° There can be no material difference between requir- 
ing those who seek to engage in such commerce by railroad to 
comply with fixed standards and the imposition of enrollment 
and license requirements upon vessels,*’ or the condemnation 
of a bridge across a navigable river as an unlawful structure.** 

Under the present statute, the Interstate Commerce Commis- 
sion, by withholding a certificate, may prevent the operation of 
a new line in interstate commerce. It may also, under the car- 
service sections of the Interstate Commerce Act, prevent the use 
of cars and locomotives of carriers subject to that Act, by rail- 
roads operating in intrastate commerce.** Theoretically, these 
powers may constitute grave deterrents to those who would 
undertake new railroad construction without securing a federal 
certificate, but as a practical matter, they may fail to deal ade- 
quately with the real source of difficulty. When a new railroad 
is actually constructed and operated in intrastate commerce, 
it may be more embarrassing to refuse it permission to operate 
in interstate commerce than it would have been to prevent its 
construction altogether. The major part of the investment by 
the public has already been made and the local demands for the 


issuance of a certificate become much more insistent than they 
were before such a railroad was built. The exact limits of the 
Commission’s power under the present law in this regard remain 
to be determined by the courts. 


II 
ABANDONMENT OF EXISTING LINES OF RAILROAD 


The jurisdiction of the Interstate Commerce Commission over 
railroad abandonment is that: 


“No carrier by railroad subject to this Act shall abandon all or 
any portion of a line of railroad, or the operation thereof, unless and 





45 Steamship Co. v. Joliffe, 2 Wall. (U. S.) 450 (1864). 

46 United States v. Craig, 28 Fed. 795, 796 (E. D. Mich., 1886) ; White Slave 
Cases, 227 U. S. 308, 227 U. S. 326, 227 U. S. 333, 227 U. S. 340 (1913). 

47 Gilman v. Philadelphia, 3 Wall. (U. S.) 713 (1865); Wiggins Ferry 
Co. v. East St. Louis, 107 U. S. 365 (1882). 

48 Bridge Co. v. United States, 105 U. S. 470 (1881). 

49 See §1, par. 10-17, 41 Stat. aT L. 476, 477. 
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until there shall first have been obtained from the Commission a certifi- 
cate that the present or future public convenience and necessity permit 
of such abandonment. . . . From and after issuance of such certificate, 
and not before, the carrier by railroad may, without securing approval 
other than such certificate, comply with the terms and conditions 
contained in or attached to the issuance of such certificate and pro- 
ceed with the . . . abandonment covered thereby.” °° 


In 1921 the Commission authorized the abandonment of 
701.94 miles of railroad, in 1922 of 526.53 miles, and in 1923 of 
523.41 miles.” The greater part of this mileage was of short 
lines and branches, the longest single line of which abandonment 
was permitted being that of the entire line of 234.3 miles of 
the Chicago, Peoria & St. Louis Railroad in Illinois. While 
the application was vigorously opposed by representatives of 
communities and shippers along the line of road, the Commission 
acted upon a showing by the receivers under a mortgage fore- 
closure that the road had been piling up deficits for many years 
and that they were no longer able to finance its operation. A 
state court which had appointed the receivers had directed them 
to make application to the Commission for a certificate authoriz- 
ing abandonment. As a part of its reorganization after a re- 
ceivership, the Chicago & Eastern Illinois was likewise author- 
ized to abandon a branch line in Indiana, 162 miles in length.™ 
The Commission acted upon a showing of unprofitable operation, 
the omission of the branch under the reorganization plan, and the 
unwillingness of the bond-holders to furnish equipment. The 





50 See §1, par. 18, 20, 41 Stat. aT L. 477, 478. 

51 See AnNuAL Reports, I. C. C., 1921, 1922, 1923. The Commission has 
held that a certificate is not needed for the abandonment of a trackage right. 
Application of Copper Range Railroad Co., 67 I. C. C. 502 (1921). Of a spur 
track. Abandonment of Line by Missouri Pacific R. R.; 76 I. C. C. 635 (1923). 
For the relocation of a line. Public Conven. Appl. of Pearl River V. R. R. Co., 
67 I. C. C. 748 (1921). Where the physical property is to be operated by a 
successor corporation. Acquisition of C. T. H. & S. E. Ry. by C. M. & St. P. 
Ry., 70 I. C. C. 20 (1921). Or where the abandonment of operations has 
ceased prior to the effective date of the new law. Public Conven. Appl. of 
M. & E. T. Ry. Co., 67 I. C. C. 365 (1921). 

52 Abandonment of Chicago, Peoria & St. Louis R. R., 76 I. C. C. 801 
(1923). 

53 Abandonment of Line by Chicago & East. Ill. R. R., 71 I. C. C. 609 
(1922). 
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operation of a part of this road was subsequently undertaken 
by a new corporation.” 

It was early held that a clear case of necessity and public 
advantage must be made out before a certificate would be is- 
sued.*° Mere inability to operate a branch line at a profit was 
held insufficient justification, where the carrier was making a 
return from its operations as a whole.*® Neither would aban- 
donment he authorized for the purpose of effecting a saving in 
cost of operation where the public served locally would have to 
pay higher freight charges via other routes.” But where it was 
established that an entire line which it was sought to abandon 
had failed to earn enough to pay the expense of running its trains, 
the Commission held this to be “cogent evidence that public 
convenience and necessity does not require it to be kept in op- 
eration.” °° While, prior to the enactment of this statute, the 





54 Acquisition of Line by Chicago, Attica & So. R. R., 76 I. C. C. 169 
(1922). 

55 Abandonment of Branch by Pere Marquette, 72 I. C. C. 303, 307 (1922). 

56 Public Conven. Appl. of G. B. & W. Ry., 70 I. C. C. 251 (1921); Aban- 
donment of Freeport Branch by Pere Marquette, 72 I. C. C. 267 (1922); also 
72 I. C. C. 303, 305 (1922), citing Puget Sound Traction Co. v. Reynolds, 244 
U. S. 574, 581 (1917). In Abandonment of Hawkinsville & Fla. S. Ry. Co., 
70 I. C. C. 566, 568 (1921), the Commission declined to extend this rule to 
include the return from operations of affiliated or parent companies, “since that 
view would disregard rights of the minority.” It further stated: “Nor do 
we think the question of profit and loss is a matter to be passed upon: by 
the courts alone. Such a construction of paragraph (18) of section 1 would 
condemn the provision on constitutional grounds, since any refusal on our part 
to consider operating losses might very well, in cases like the present one, re- 
sult in a denial of the application, so that the effect of the paragraph would 
then be to require the carrier to continue to operate at a loss, and amount to 
confiscation.” 

57 Abandonment of Branch Line by Great Northern, 72 I. C. C. 25 (1922). 

58 Public Conven. Certif. to Duluth & N. Minn. Ry. Co., 70 I. C. C. 184 
(1921) ; aff'd by full Commission on rehearing in 71 I. C. C. 795 (1922). Here, 
over the protests of the state authorities, the Commission adhered to its author- 
ization of abandonment, three Commissioners dissenting. ‘The majority. said 
in part: “We are not impressed with the argument that it is merely our duty 
to make a finding with respect to the bare need of service unaffected by how 
far the need is evidenced by the payment forthcoming for the service ren- 
dered. . . . These provisions [of the Interstate Commerce Act], we think, bring 
within our consideration all matters touching the feasibility of continued opera- 
tion on the part of the carrier and permit us to take into account, among such 
matters, the question of whether the line has been, or can be operated without 
financial loss.” 
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courts had frequently enjoined interference with railroad aban- 
donment, they can now, so far as interstate operation is con- 
cerned, act only after determination by the Commission upon an 
application for a certificate.”® 

On a showing of loss from operation and potential saving 
through abandonment of a part of a main line paralleling the 
main line of a competing railroad, the Commission authorized 
abandonment over the objection of small communities local to 
the line which was to be abandoned. The applicant here had 
made arrangements for a joint user of the remaining main line 
of the competitive carrier, and the Commission found 


“that the construction of two parallel railroads . . . was a wasteful 
duplication of transportation facilities; that the joint operation of one 
line, wherever possible, would adequately serve the transportation re- 
quirements, and that the economies resulting therefrom would ultimately 
inure to the benefit of the territory traversed as a whole.” * 


The primary test, therefore, which the Commission has ap- 
plied under this authority is the financial ability to continue 
operations. Where an entire railroad has made proof of the 





59 Abandonment has been permitted by the federal courts over the pro- 
tests of state authorities where past losses coupled with no reasonable prospect 
of future profit have been established. Brooks-Scanlon Co. v. Railroad Comm. 
of La., 251 U. S. 396 (1920); Bullock v. R. R. Comm. of Fila., 254 U. S. 513 
(1921). It has also been held that a carrier cannot be compelled to carry on 
even a branch of its business at a loss in cases involving the confiscatory char- 
acter of rates. Northern Pac. R. R. Co. v. N. Dakota, 236 U. S. 585 (10915); 
Norfolk & Western Ry. Co. v. W. Va., 236 U. S. 605 (1915). See also Southern 
Iowa Elec. Co. v. Chariton, 255 U. S. 539 (1921); San Antonio v. San Antonio 
Pub. Serv. Co., 255 U. S. 547 (1921). But where a railroad continues to exer- 
cise the power conferred upon it by a state charter, the state may require it 
to fulfill an obligation imposed by the charter, even though fulfillment in that 
particular may cause a loss. Missouri Pac. Ry. Co. v. Kansas, 216 U. S. 262 
(1910). These cases in the courts turned largely upon the protection of prop- 
erty rights under the Fourteenth Amendment to the Constitution of the United 
States. In adopting a somewhat similar test the Commission said in the case 
cited in the preceding note, apparently referring to the similar provisions of 
the Fifth Amendment: “For while we may not with propriety decide that an 
Act of Congress is unconstitutional, we must as clearly avoid any suggested 
construction of a statute which would render it ineffectual and adopt a construc- 
tion, when called upon to construe it, which will sustain it, if such a construc- 
tion is reasonable and consonant with the language employed.” 71 I. C. C. 795, 
799-800 (1922). 

60 Abandonment of Part of Line by Oregon Trunk Ry., 72 I. C. C. 679 
(1922). 61 72 I. C. C. 679, 683 (1922). 
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same facts which would have entitled it to relief in the courts 
prior to 1920, the Commission has authorized abandonment. 
In dealing with branch lines, the Commission in some instances 
has denied relief even on a showing of financial loss, where the 
burden upon the system as a whole was not great. The gain by 
the new legislation appears to have been merely the transferring 
of primary jurisdiction from the courts to an administrative 
body. 

In one respect at least this has resulted in delay and a circum- 
locution of action. The courts originally exercised a jurisdiction 
over the entire abandonment of a railroad property, without re- 
gard to the intrastate or interstate character of the operations, 
protecting property rights under the Fifth or Fourteenth Amend- 
ment. But the primary jurisdiction of the Interstate Commerce 
Commission is only in respect to interstate operations and it can 
authorize total abandonments only on a finding that continued 
intrastate operation will burden interstate commerce.” As a 
practical matter, a railroad which ceases to operate in interstate 
commerce can rarely, if ever, continue its intrastate operations at 
a profit, and it may then resort to the courts in its abandonment 
of its intrastate operations for protection against the confisca- 
tion of its property. But this involves both delay and a multi- 
plicity of actions. 





62 In an early case, Certificate for E. Texas R. R. Co., 65 I. C. C. 436 
(1920), the Commission authorized physical abandonment and dismantling of 
an entire line of railroad within the state of Texas. The Supreme Court, how- 
ever, set aside this order in so far as it authorized physical dismantling and aban- 
donment in respect to intrastate operations, in the absence of a finding by the 
Commission that continued operation in intrastate commerce would be a burden 
upon interstate commerce. Texas v. E. Texas R. R. Co., 258 U. S. 204 (1922). 
Subsequent to this decision the Commission authorized only the abandonment 
of interstate operations except where the burden of continuing interstate opera- 
tions at a loss would be reflected in the accounts of an interstate carrier, in 
which event abandonment as to both interstate and intrastate operations has 
been authorized. Abandonment of Line by Colo. & S. Ry., 82 I. C. C. 310 (1923), 
aff’d on rehearing, February 11, 1924, 86 I. C. C. 393. It may also be suggested 
that such a burden might well be found in the necessity, under continued intra- 
state operation, of the utilization of instrumentalities of the interstate commerce, 
i.e., freight cars. Few, if any, short lines have an adequate car supply, and 
they rely generally on their connections to furnish the necessary freight car equip- 
ment under either a demurrage or per diem agreement. This continued user of 
such instrumentalities may well be a burden upon interstate commerce. 

63 After the decision of the Supreme Court in respect to abandonment of 
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III 
REGULATION OF SECURITY ISSUES 


Of all the new powers which the commission exercises in its 
finance docket, the regulation of security issues is by far the most 
drastic encroachment upon corporate management. Many diffi- 
cult questions of statutory interpretation and of policy remain un- 
determined in this field of regulation. It is, however, apparent 
at the outset that through a refusal of permission to issue stocks, 
bonds, or notes, or by granting such permission upon stated 
conditions, the Commission could in practice completely control 
the destinies not only of the railroad corporations, but of the 
interests of the stock-holders, bond-holders, and mortgagees. 

Recommendations to Congress by the Commission that it be 
given control over security issues were originally based upon an 
investigation which it conducted in 1907 in respect to the acqui- 
sition of control of the Southern Pacific by the Union Pacific.” 
The Commission recommended such legislation as a means of 
curing the evil of “‘ watered stock.” Similar recommendations 





the Eastern Texas Railroad, that company sought and secured an injunction 
from a federal district court enjoining interference with its abandonment of its 
intrastate operations. The court held that in the face of the abandonment 
of its interstate operations, the railroad could not operate profitably in intra- 
state commerce and it was authorized to dismantle its line. State of Texas v. 
E. Texas R. R. Co., 283 Fed. 584 (W. D. Tex., 1922), aff'd in U. S. Sup. Ct., 
Oct. Term, 1923, Nos. 145, 146 (decided Feb. 18, 1924). 

64 Consolidations and Combinations of Carriers, 12 I. C. C. 277, 304 (1907). 
In 21st (1907) ANNUAL Report, I. C. C., 22-24, the Commission reviewed its 
recommendations in the report of this investigation and further stated: “The 
time has come when some reasonable regulation should be imposed upon the 
issuance of securities by railways engaged in interstate commerce... . It is of 
the utmost importance, also, that railway securities should be safe and conserva- 
tive investments for the public, and should yield good and ample return for 
the money invested. Reasonable regulation will tend to make them safer and 
more secure investments, and thereby benefit not only the railway companies 
but the public.” 

65 See 22nd (1908) ANNUAL Report, I. C. C., 86. Two reasons were here 
advanced in support of the recommendation, the first being that “from the 
public point of view, it is better that a corporation whose solvency depends 
upon the use of speculative securities should acknowledge at once the ne- 
cessity of reorganization rather than that the fund of the country’s assured 
credits should be diluted by injecting into it paper of a speculative character.” 
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were made in every annual report down to and including the 
year 1919. ‘Thus, at least in the beginning, the demand for 
regulation of railroad security issues was a part of the same 
sort of public agitation which culminated in the enactment of 
“‘ Blue Sky ” laws by the several states.* 

For thirteen years Congress failed to enact legislation on this 
subject, although numerous bills designed to accomplish the 
desired result were introduced and considered.** When, in 1920, 
the Commission’s jurisdiction was extended to a regulation of the 
security issues, it was a part of the comprehensive scheme of rail- 
road regulation of the Transportation Act, 1920, which, as the 
Supreme Court has said, constituted an entirely “new de- 
parture ” in railroad regulation.** Control of security issues was 
provided, not as originally demanded to protect the public against 
“watered stock,” but as a necessary part of the program wherein 
“the new act seeks affirmatively to build up a system of rail- 
ways prepared to handle promptly all of the interstate traffic of 
the country.” °° 

In the past four years the Commission has approved the issu- 
ance of securities to the extent of almost one-fourth of the entire 
capitalization of the railroads of the United States,” it being 





The second reason to which the Commission at that time ascribed the greatest 
importance was thus stated: “The direct interest of the Commission in the 
matter, however, arises from the fact that Congress has made this body a tri- 
bunal, when complaint is made, for inquiring into the reasonableness of rail- 
way rates. It has frequently been urged that capitalization exercises no in- 
fluence upon rates, but such an assertion is at best a partial truth... .” 

66 The validity of the “ Blue Sky” laws of Ohio, South Dakota, and Michi- 
gan, wherein the sale of corporate securities was forbidden until appropriate 
approval by administrative officers of the state, was upheld by the Supreme 
Court of the United States. Hall v. Geiger-Jones Co., 242 U. S. 539 (1917); 
Caldwell v. Sioux Falls Stock Yds. Co., 242 U. S. 559 (1917); Merrick v. Halsey 
& Co., 242 U. S. 568 (1917). As to the history of similar statutes of other 
states, see annotated note in 1917F L. R. A. 524. These laws were found to be 
a proper exercise of the police power, their “purpose being to protect the public 
against the imposition of unsubstantial schemes and the securities based upon 
them. 242 U. S. 530, 550 (1917). 

67 In 1910, 1914, and 1916, bills authorizing the Interstate Commerce Com- 
mission to regulate security issues were passed by the House of Representatives, 
but failed to pass the Senate. 

68 Railroad Comm. of Wis. v. C. B. & Q. R. R., 257 U. S. 563, 585 (1922). 

69 Dayton-Goose Creek Ry. Co. v: United States, 44 Sup. Ct. Rep. 169, 172 
(1924). 

70 On December 31, 1922, the total outstanding stocks and bonds of Class I 
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stated by the Commission in its annual reports to Congress that 
these “were largely for refunding purposes.” Under the new 
law, approval by the Commission is required of all security issues 
and assumptions of obligations, except notes maturing not more 
than two years from their date of issue which shall not aggregate 
more than 5 per cent of the par value of securities of the carrier 
then outstanding. The rule laid down to guide the Commission 
is: 


“The Commission shall make such order only if it finds that such 
issue or assumption: (a) is for some lawful object within its corporate 
purposes, and compatible with the public interest, which is necessary 
or appropriate for or consistent with the proper performance by the 
carrier of service to the public as a common carrier, and which will not 
impair its ability to perform that service, and (b) is reasonably neces- 
sary and appropriate for such purpose.” * 


It is also provided: 


“ The jurisdiction conferred upon the Commission by this section 
shall be exclusive and plenary, and a carrier may issue securities and 
assume obligations or liabilities in accordance with the provisions of 
this section without securing approval other than as specified 
herein.” 7” : 


The United States does not guarantee security issues: 


“ Nothing herein shall be construed to imply any guaranty or obli- 
gation as to such securities on the part of the United States.” * 





carriers aggregated $17,470,405,890. (I. C. C. Preliminary Abstract of Statis- 
tics.) The Annual Reports of the Commission to Congress show that during the 
years 1921, 1922 and 1923, the Commission approved security issues in the aggre- 
gate amount of $3,818,376,117, of which amount only $575,388,925 represented 
capital stock as distinguished from bonds, debentures, and equipment trust cer- 
tificates. Shares of capital stock without par value were authorized to the 
extent of 1,082,500, and the large majority of the capital stock both with and 
without par value was issued in connection with reorganization and not as a 
means of new financing. These figures do not include the security approvals 
for 1920, the total amount of which is not set forth in the Annual Reports, or 
the issuance of notes maturing within two years, as to which advance approval 
ig not required by law when not exceeding 5 per cent of the par value of out- 
standing securities. 

71 See § 20a, par. 2, 41 Stat. AT L. 4094, 495. 

72 See § 20a, par. 7, 41 Stat aT L. 405. 

73 See § 20a, par. 8, 41 Stat. aT L. 495. 
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As thus far administered by the Commission, this grant of 
power to regulate security issues is entirely restrictive legislation. 
While the state courts have held that the federal law supersedes 
the state law to the extent that no license fees may be demanded 
by the state for permission to issue securities, the Commission 
has announced that in approving security issues it will be gov- 
erned by the limitations of state laws: 


“Without determining to what extent our power with respect to — 
an issue of securities is affected by the limitation of a state regulation, 
it is our thought that in this matter we should be governed by the 
policy of the state law.” ”® 


By this construction, the Commission gives the most restrictive 
meaning possible to the requirement that it shall find that the 
security issue is to be “ for some lawful object within its corpo- 
rate purposes.” The corporate charter is thus permitted to define 
the extreme boundaries of the power of the federal regulation. 
In effect, this restricts the Act to those purposes which it was 
originally sought to achieve, the prevention of manipulation and 
“‘ watered stock,” but if this be adhered to it would seem to pre- 
vent in large measure constructive results in respect to the 
building up of interstate commerce which the courts have said 
Congress sought to achieve through the medium of the Trans- 
portation Act, 1920. 

As to the power of Congress to restrict corporate action of com- 
panies in respect to interstate commerce there can be no doubt.” 
In fact, the carrying on of interstate commerce is not a franchise 
granted by the state, but is a right which exists in the corporation 
as a citizen of the United States.” And Congress may enlarge 





74 Chicago & E. Ill. R. R. Co. v. Miller, 309 Ill. 257, 140 N. E. 823 (1923); 
Minneapolis, St. P. & S. St. M. Ry. Co. v. R. R. Comm. of Wis., decided by 
the Supreme Court of Wisconsin on Feb. 12, 1924. 

75 Capital Stock of Pitts. & W. Va. Ry., 82 I. C. C. 704, 706 (1923). In 
this case an application to issue and sell preferred stock at not less than 85 
per cent of par, or to pledge it as security for short term notes in the ratio of 
125 to 100, was denied because the law of Pennsylvania provided that capital. 
stock must not be issued for less than par. The petitioning railroad was a 
consolidated corporation organized under the laws of Pennsylvania and West 
Virginia. See also Construction of Cut-off for Illinois Central R. R., 82 I. C. C. 
T00, 105 (1923). 

76 Northern Securities Co. v. United States, 193 U. S. 197, 332, 347, 348, 
349 (1904). 77 Crutcher v. Kentucky, 141 U. S. 47 (1891). 
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the corporate capacity in respect to interstate commerce by 
granting powers or franchises additional to the charter issued 
by the state.”* It may even enlarge the corporate capacity of 
a state corporation in respect to its intrastate transactions by 
relieving against a charter obligation to charge no more than 
a specified rate of fare, as a part of its power to remove unjust 
discrimination against interstate commerce.”® The Commission’s 
construction of the present Act, however, makes the corporate 
charter the test of whether the proposed security issue is “ for 
some lawful object within its corporate purposes.” Congrtss 
does not seem to have intended this conclusion, judging by the 
provision in the other paragraph of the same Act that “ the 
jurisdiction conferred upon the Commission by this section shall 
be exclusive and plenary ” and that after such approval a carrier 
may issue securities without any other approval. 

The majority of applications thus far approved by the Inter- 
state Commerce Commission have been handled by Division 4 as 
matters of routine administration, without formal hearing. In 
a few cases where there has been a contest.or where the applica- 
tions have presented issues of principle or policy, the entire 
Commission has participated in the decision, and in some in- 
stances there has been serious disagreement as evidenced by the 
dissenting opinions. These cases may be grouped as : (a) the 
stock dividend cases; (b) the reorganization cases; and (c) 
cases where the Commission has approved security issues con- 
ditionally. 

(a) The Stock Dividend Cases. 


In seven cases the Commission has been called upon to ap- 
prove the issue of securities for the purpose of paying stock 
dividends.*° It has approved the capitalization of the surplus 


78 California v. Central Pacific R. R. Co., 127 U. S. 1, 39 (1888); Cherokee 
Nation v. So. Kansas Ry. Co., 135 U. S. 641, 656 (1890); Luxton v. North 
River Bridge Co., 153 U. S. 525, 530 (1894); St. Louis, I. M. & S. Ry. Co. v. 
Taylor, 210 U. S. 281, 287 (1908). 

79 New York v. United States, 257 U. S. Sor, 601 (1922). See also Sinking 
Fund Cases, 99 U. S. 700, 729 (1878), where, in the case of the Central Pacific 
Railroad Company, a corporation organized under the laws of the state of 
California, Congress “conferred additional powers on the corporation, some of 
which, such as the right of eminent domain in the Territories, the State could 
not grant, and others, such as the right of issuing first mortgage bonds without 
a sinking fund, and in excess of the capital stock, it had seen fit to withhold.” 

80 Stock of Chicago, B. & Q. R. R. Co., 67 I. C. C. 156 (1921); Stock of 
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in this manner only to the extent that such surplus consists of 
items falling within the Commission’s definition of “ capitalizable 
assets.” ** This test is described in general terms: 


“We should authorize the capitalization of those assets of the car- 
rier only which have been provided and which are intended for 
continuing productive use in the service of transportation.” *? 


This test apparently rests on a construction of that part of 
the new Act which requires the Commission to find that the 
security issue relates to “ the proper performance by the carrier 
of service to the public as a common carrier.” ** 

“‘ Capitalizable assets,” thus defined, do not include “ flexible 
assets,” these comprising “current, liquid, quick, working or 
floating assets.” °* Thus United States Government bonds and 
certificates of indebtedness,*’ net balances due from the United 





Delaware, L. & W. R. R. Co., 67 I. C. C. 426 (1921); Securities of Louisville 
& N. R. R. Co., 76 I. C. C. 718 (1923); Richmond, F. & P. Dividend Obliga- 
tions, 79 I. C. C. 465 (1923); South Georgia Ry. Capital Stock, 82 I. C. C. 
723 (1923); Stock Dividend of Oahu Ry. & Land Co., 86 I. C. C. 137 (1923); 
Stock Dividend of Kahului R. R., 86 I. C. C. 309 (1924). In the Richmond 
case, the security issues were described as consisting of “dividend obligations,” 
which carried no voting power but did not carry the restriction applicable to 
non-voting capital stock that it would not share in dividends in excess of 6 
per cent. In the Burlington case, there was also considered an application for 
a bond issue of $80,000,000 to be distributed as a dividend. This was denied 
by the Commission. 

81 96 I. C. C. 720 (1923). 

82 bid. 

83 See § 20a, par. 2, 41 Stat. AT L. 494. (Italics ours.) 

84 67 I. C. C. 433-434 (1921); 76 I. C. C. 724 (1923). It is stated that 
these do not form a permanent part of the surplus and that “if it should be 
thought desirable to distribute the portion of surplus invested in such securi- 
ties among the stock-holders, the applicant would be able to apportion the se- 
curities themselves or distribute the proceeds thereof.” 67 I. C. C. 437 (1921). 
This overlooks the fact that after capitalization of surplus “the fund represented 
by the new stock has been transferred from surplus to capital, and no longer is 
available for actual distribution.” Eisner v. Macomber, 252 U. S. 189,, 211 
(1920). The payment by railroad companies of dividends out of capital has 
long been contrary to the policy of the law. Kansas City So. Ry. Co. v. United 
States, 231 U. S. 423, 455 (1913). It is now expressly prohibited. See § 20a, 
par. 12, 41 Strat. aT L. 406. 

85 67 I. C. C. 433 (1921). But see 76 I. C. C. 722 (1923), where United 
States Government bonds held in the sinking fund by the trustee under a 
mortgage of a subsidiary company, together with a small amount of cash, both 
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States Railroad Administration,“ securities of non-affiliated 
companies,” or of affiliated companies not controlled by the ap- 
plicant,** are said to fall within this category on the ground that 
“if it should be thought desirable to distribute the portion of 
surplus invested in such securities among the stock-holders, the 
applicants would be able to apportion the securities themselves 
or distribute the proceeds thereof.” *® It is also said that such 
investments are “neither property used or useful in rendering 
public service, nor an assured part of such surplus.” ”° 

The extreme to which this ruling of the Commission leads is 
shown in the case of a corporation of Hawaii, chartered as both 
a railroad and a land-development corporation. Not only was 
capitalization refused in respect to an appreciation in value of 
railroad property “in the absence of a realization of the appre- 
ciation by sale or otherwise,” but the value of all land holdings 
not used for transportation purposes was excluded in deter- 
mining the amount of surplus which could be capitalized." The 
Commission has also required that “a substantial surplus should 
remain uncapitalized as a support for the applicant’s credit, pro- 
viding for emergency needs, offsetting obsolescence and neces- 
sary investments in nonrevenue-producing property, and serving 
as a general financial balance-wheel.” ” 

Capitalization of surplus through the medium of stock divi- 
dends has been permitted as to investments in additions and 
betterments, equipment and rolling stock, stock ownership in 
leased lines “of which the applicant is the virtual owner,” ** 
materials in private sidings, non-carrier land acquired for rail- 





of which were the proceeds of the sale of property released from the lien of 
mortgage, were regarded as “ capitalizable assets,” while a considerable amount 
of cash, together with the applicant’s own securities held in a sinking fund, was 
not permitted to be capitalized. 

86 67 I. C. C. 434 (1921). 

87 67 I. C. C. 433 (1921); 76 I. C. C. 724 (1923); 79 I. C. C. 469° (1923); 
67 I. C. C. 433-434 (1921). 

88 These the Commission has characterized as “ shifting assets.” 67 I. C. C. 
433 (1921); 76 I. C. C. 724 (1923); 79 I. C. C. 469 (1923). 

89 67 I. C. C. 437 (1921). 

90 67 I. C. C. 434 (1921). 

91 86 I. C. C. 137 (1923). The corporation’s charter permitted it “to hold 
real estate and other property not to exceed at any time double the amount 
of its capital stock as the same may be increased from time to time.” 

92 67 I. C. C. 433 (1921). 

98 76 I. C. C. 721 (1923). 94 76 I. C. C. 723 (1923). 
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road purposes “ portions of which are in partial use and all of 
which it intends ultimately to use,” * and a “ reasonable amount 
of working capital, including therein a sum sufficient to enable 
it to carry an adequate stock of materials and supplies.” °* Ad- 
vances to leased lines may be capitalized “when shown on the 
applicant’s books as investments,” *’ but capitalization of similar 
advances to affiliated companies has been denied.** “ In order to 
encourage their construction and use,” capitalization of stock 
holdings in union depots and terminal companies is permitted 
without regard to the “ virtual control” required in respect to 
leased lines,®® but the condition is imposed that such stock shall 
not thereafter be sold or pledged without the consent of the 
Commission." Stock in non-affiliated express companies is not 
permitted to be capitalized because the applicant ‘“ may, at any 
time, dispose of its holdings.” *” 

The finding that capitalization of stock-holdings in union sta- 
tions and terminal companies will “encourage their construction 
and use,” is an adoption of one of the reasons urged by the ap- 
plicant companies in favor of stock dividends as a means of 
encouraging investment in railroad securities.’ The other tests 
applied are particularly important if they are to be taken as 
representing the Commission’s view toward railway security is- 
sues in general. The requirement that “ necessary investments 
in nonrevenue-producing property ”** be uncapitalized, and 
that capitalization should only be permitted in respect to assets 

% 76 I. C. C. 723 (1923). 

96 76 I. C. C. 724 (1923). 

97 67 I. C. C. 435 (1921). 

98 49 I. C. C. 429 (1923). 

99 76 I. C. C. 723, 724 (1923); 79 I. C. C. 469 (1923). 

100 76 I. C. C. 722, 724 (1923); 79 I. C. C. 469 (1923). In these cases, 
the Commission has recited with particularity that the condition thus imposed 
was “agreeable to the applicant.” 

101 79 I. C. C. 469 (1923). 

102 67 I. C. C, 431, 438-439 (1921). A further reason advanced by the 
applicants for the desirability of such dividends was to provide a base on 
which bond issues might be superimposed. In addition to a showing of de- 
sirability of such an arrangement from a managerial standpoint, attention was 
directed to the fact that some states prohibit investments by savings banks in 
the bonds of railroad companies where the ratio between bonds and stocks is 
greater than three to one, while in Massachusetts the limit is two to one. 67 


I. C. C. 169 (1921); 72 I. C. C. 138 (1922); 76 I. C. C. 727 (1923). 
103 67 I. C. C. 433 (1921). 
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“intended for continuing productive use in the service of trans- 
portation,” *°* may well be rejected by the courts, for a railroad 
corporation should be permitted to earn a return upon all prop- 
erty “necessary ” to its public service, and to capitalize it with- 
out regard to its revenue-producing qualities.’ : 

The declination to permit capitalization of stock ownership in 
leased lines which are not “ virtually owned,” on the ground that 
such ownership is unnecessary because the lines could be oper- 
ated under the lease without regard to stock ownership, consti- 
tutes a substitution of present administrative judgment for past 
managerial discretion, at least to the extent that the stock own- 
ership in the leased line may have been an integral part of the 
lease itself..°° The theory that investments in non-affiliated 





104 76 I. C. C. 720 (1923). 

105 Section 19a of the Interstate Commerce Act requires the Commission to 
ascertain the value of “all the property owned or used by every common car- 
rier” subject to the Act. See 37 Srar. ar L. 7o1. There seems to be nothing 
in the Act requiring a distinction between productive and unproductive railway 
property, and no test is given as a basis for any differentiation. The Commis- 
sion itself has steadily recognized the propriety of assigning unproductive in- 
vestments in railroad property to “Investment in Road and Equipment.” For 
example, primary account No. 39 under “ Road,” in the Commission’s classifi- 
cation of July 1, 1914, is entitled “Assessments for Public Improvements.” 
These are grading, sewering, paving, etc., and are assigned to Investment in 
Road, while the carriers’ proportion of the cost of maintaining these public 
improvements must be included in operating expenses. Similarly the original 
cost of track elevation to conform to state or municipal requirements, viaducts, 
fences, crossing gates and signs, cattle-guards, and passenger depot facilities, 
regardless of their productive character, are required to be assigned to the 
investment account. Section 1, par. 21, authorizes the Commission to require a 
carrier to provide “ safe and adequate facilities” for performing car service; and 
Section 26 authorizes it to require the installation of automatic train control 
devices and other safety devices. The “Ash Pan Act,” the “Boiler Inspection 
Act,” and the “Safety Appliance Acts” also impose certain capital expenditures, 
which might be classed as “ unproductive,” upon the carriers in the public inter- 
est. To provide for these various improvements in the future would seem to 
be a “lawful object” for which securities might be issued under Section 20a. 
A rule by which future investments in such improvements could be capitalized, 
but investments already made can not, is not entirely logical. 

106 The reason given by the Commission for its declination to permit a 
capitalization of stocks and bonds of leased lines is that “it is not necessary 
for the applicant to hold securities of its leased lines in order to operate its 
system, if, as it states, its leases are in perpetuity.” 67 I. C. C. 433 (1921). 
It loses sight of the fact that the stock ownership may have been one of the 
factors, perhaps the controlling factor, in securing the lease. As to invest- 
ments in non-affiliated companies the Commission states: “If it should be 
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companies or in Government bonds are “ neither property used 
or useful in rendering a public service, nor an assured part of 
such surplus,” **’ overlooks the fact that such surplus at least 
tends to strengthen the credit of the railroad company and to 
aid it in building up a system of adequate transportation.’ It 
is also difficult to follow the line of reasoning which permits the 
capitalization of surplus represented by stock ownership in affili- 
ated corporations where all of the subsidiary’s stock is thus 
owned, while refusing permission to capitalize such holdings 
where a part of such stock is outstanding in other hands. Like- 
wise the difference in principle, which allows the capitalization 
of surplus represented by “advances ” to leased lines, while re- 
fusing to permit capitalization of such surplus as is invested in 
the securities of the same lines, is not well defined. The theory 
on which the capitalization of stocks and bonds in other com- 
panies, both affiliated and non-affiliated, is denied, i.e., on the 
ground that these securities or their proceeds may be distributed 
among the stock-holders, is not in accordance with the statement 
of the Supreme Court of the United States to the effect that after 
transfer from surplus to capital, the surplus is no longer available 
for actual distribution.’®° 





thought desirable to distribute the portion of surplus invested in such security 
among the stock-holders, the applicants would be able to apportion the securi- 
ties themselves or distribute the proceeds thereof. They are neither property 
used or useful in rendering a public service, nor an assured part of any sur- 
plus.” 67 I. C. C. 434 (1921). These differentiations are criticised in the dis- 
senting opinions and specially concurring opinions of the cases cited. It may 
be suggested that other corporate property might be sold and the proceeds dis- 
tributed among the stockholders in the form of dividends up to the point where 
the investment account would fail to clear the capitalization. 

107 67 I. C. C. 434 (1921). 

108 The great financial strength of the Union Pacific is largely attributed to 
its investments by Professor Ripley in his report to the Interstate Commerce 
Commission. See Consolidation of Railroads, 63 I. C. C. 455, 562 (1921), where 
he says: “The Union Pacific possesses an enormous reservoir of investment in 
outside properties.” Aside from the question of the fluctuating values of in- 
vestments, however, it has been urged that it would at present be improvident 
to permit capitalization of such securities in view of the provision in Section 5, 
par. 6b, regarding consolidations, that “the bonds at par of the corporation 
which is to become the owner of the consolidated properties, together with the 
outstanding capital stock at par of such corporation, shall not exceed the value 
of the consolidated properties as determined by the Commission.” See 41 
Stat. aT L. 482. This provision has not been judicially construed. 

108 The definition of stock dividends by the Supreme Court of the United 
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Nevertheless, these are the tests which the Commission has 
adopted in administering the statute, and they represent the Com- 
mission’s conclusions as to its discretionary power in determining 
what security issues are “ compatible with the public interest,” 
and “ necessary and appropriate for or consistent with the proper 
performance by the carrier of service to the public as a common 
carrier.” There seems little likelihood that the regulation of 
security issues through the Commission will be held to be an 
unlawful delegation of legislative power in the light of the fact 
that the Supreme Court of the United States has three times 
referred to this control of securities as an integral part of the 
Transportation Act, 1920.7° On the other hand, differentiations 
which are not warranted by the statute itself will undoubtedly be 
set aside by the courts, for it does not appear that Congress in- 
tended, even if it could have done so, to give the Commission 
general authority to substitute its own discretion for that of the 
railroad executives. It was for Congress and not for the Com- 
mission or the courts to determine the essential ingredients of 
“public policy.”*** The “public interest” which the Com- 
mission must determine will doubtless be held to be that public 





States in respect to income taxation is as follows: “A ‘stock dividend’ shows 
that the company’s accumulated profits have been capitalized, instead of dis- 
tributed to the stockholders or retained as surplus available for distribution in 
money or in kind should opportunity offer. Far from being a realization of 
profits of the stockholder, it tends rather to postpone such realization, in that 
the fund represented by the new stock has been transferred from surplus to 
capital, and no longer is available for actual distribution.” Eisner v. Macomber, 
252 U. S. 189, 211 (1920). In 1920, Congress in an amendment to the Inter- 
state Commerce Act provided: “ After this section takes effect it shall be unlaw- 
ful for any officer or director of any carrier . . . to participate in the making 
or paying of any dividends of an operating carrier from any funds properly in- 
cluded in capital account.” See § 20a, par. 12, 41 Stat. aT L. 496, 407. 

110 257 U. S. 563 (1922); 261 U. S. 184 (1923); 44 Sup. Ct. Rep. 169 
(1924). 

111 Vidal v. Girard’s Executors, 2 How. (U. S.) 127, 197 (1844). See also 
State v. Great Northern Ry. Co., 100 Minn. 445, 111 N. W. 289 (10907), where 
a Minnesota statute requiring approval of securities issued by the railroad 
corporation was held unconstitutional as being too vague in attempting to dele- 
gate legislative power. In People ex rel. Delaware & Hudson Co. v. Stevens, 
197 N. Y. 1, 90 N. E. 60 (1909), the statute was so specific that the Commis- 
sion was required to issue a certificate even where it disapproved of a proposed 
bond issue, since the issue was made in conformity with and for the purposes 
mentioned in the statute. 
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interest which Congress may be said ‘to have defined in the Inter- 
state Commerce Act read as a whole.’” 

The denial by the Commission of a right to issue securities, or 
to capitalize surplus, need not under the present law directly 
affect the right of a railroad corporation to earnings. Under the 
law the return which the corporation is permitted to earn before 
“ recapture ” is based on the value of its property “held for and 
used by it in the service of transportation,” *** and not upon 
capitalization. Only where consolidations are authorized by the 
Commission under Section 5 of the Interstate Commerce Act is 
it required that the bonds and stocks at par of the consolidated 
company shall not exceed the value of the consolidated property 
as determined by the Commission. Until such consolidations are 
authorized, there is no essential relationship under the Act be- 
tween capitalization and the sort of value which the Commission 
is directed to determine under the Valuation Act.*** That value, 
however, seems to be the background from which the Commission 
is gauging the propriety of security issues at present, and its 
exclusion from capitalization of such items as non-carrier lands, 
appreciated value of railroad property, and investments in other 
companies and in Government bonds, is significant. 


(b) The Reorganization Cases. 


Approval of reorganization plans after receiverships is a 
matter for a court having jurisdiction of the subject-matter. But 
under the amendments to the Interstate Commerce Act, authority 
from the Interstate Commerce Commission for the issuance of 
new securities is necessary. In the first of such applications made 
under the new law the Commission approved the security issue 
upon an apparently incomplete record “in view of the manifest 
desirability of ending a long receivership,”’ coupled with evidence 
“that the new capitalization will not be disproportionate to the 
earning power of the applicant.” *** Similar authority has been 
granted in other cases,’’° but the Commission has declined to de- 





112 Intermountain Rate Cases, 234 U. S. 476, 485, 486 (1914). 

118 See § 15a, par. 6, 41 Strat. aT L. 489. 

114 See § 19a, 37 Stat. aT L. 7or. 

115 Securities of Chicago & East Ill. Ry. Co., 67 I. C. C. 61 (1921). 

116 Stock of Denver & Rio Grande W. R. R. Co., 70 I. C. C. 102 (1921); 
Missouri, Kan. & Tex. Reorganization, 76 I. C. C. 84 (1922); Missouri, Kan. 
& Tex. R. R. Co. of Texas Reorganization, 76 I. C. C> 651 (1923); Denver & 
Rio Grande W. Reorganization, 82 I. C. C. 745 (1923). 
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fine general principles or establish definite rules in respect 
thereto.’ In granting such authority the Commission has not 
hesitated to impose conditions such as a provision that the appli- 
cant shall not underwrite proposed dividends upon stock in a fuel 
company held by one of the constituent carriers in the reorganiza- 
tion,’* and that proposed compensation to the reorganizing man- 
agers and their counsel is to be determined subject to the approval 
of the Commission.“® In passing upon such applications the 
Commission has held that a certificate of public convenience and 
necessity in respect to the acquisition of a line of railroad within 
the purview of Section 1, paragraph 18, of the Act, is not required 
where the property was in existence and operated in interstate 
commerce prior to the effective date of that paragraph, nor is 
such a reorganization necessarily consolidation within the pur- 
view of Section 5, paragraph 6.°° But where authority is sought 
for acquisition within the scope of Section 5, paragraph 2, the 
Commission has granted it.*** 
(c) Conditional Approval of Security Issues. 


The new Act authorizes the Commission to grant or deny 
an application to issue securities in whole or in part, “ or to grant 
it with such modification and upon such terms and conditions as 
the Commission may deem necessary or appropriate in the 
premises.” **? In the approving of a joint bond issue of the 
Northern Pacific and Great Northern to re-finance at maturity 
the bonds issued in 1901, secured by a pledge of Burlington 
stock, two Commissioners dissented on the ground that the re- 
funding issue should be at a lower interest rate and a shorter 





117 “Tt is. suggested that our policy with respect to reorganizations ought 
to be somewhat more clearly defined. We have had only a few such cases to deal 
with, and these have come before us as individual cases in a continuous proces- 
sion of pressing matters, all of which are rather new to us, to be administered 
under a new law. In the few cases referred to, the difference between the 
methods of reorganization have been so substantial as to suggest the inadvisa- 
bility of attempting at this time to define a general policy with respect to re- 
organizations. It is probable that in the future, as in the past, each case of 
reorganization will have to be considered and disposed of on its own merits 
and in the light of its own conditions. However, just as soon as our experience 
with concrete cases may warrant it, we shall be prepared to establish any gen- 
eral principle which the concrete facts may justify.” 76 I. C. C. 106 (1922). 

118 82 I. C. C. 753, 754 (1923). 122 76 1..C. C. 89, 90 (1922); 76 1. C. C. 

119 76 I. C. C. 104-106 (1922). 651 (1923). 

120 790 I. C. C. 105 (1921). 122 See § 20a, par. 3, 41 Stat. aT L. 405. 
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maturity.’** A subsequent application by the Northern Pacific 
to retire a portion of these refunding bonds by its own issue, was 
approved with a statement of administrative policy by the 
Commission: 


“Tt may be that, at some future time, such retirement could be 
effected on more favorable terms and with greater interest savings. 
But corporate policy, in a case of this kind must be determined by the 
carriers’ directors. And, since the responsibility for the determina- 
tion rests with them we do not feel that the substitution of our judg- 
ment for theirs would be warranted.” 1** 


The Commission has, however, approved the bond issue of a 
small company which it was sought to sell at not less than 80 
per cent of par, upon the condition that it should be sold to net 
the applicant not less than go per cent of par,’”° and has granted 
an application for authority to pledge bonds as security for notes 
subject to a ratio based on the prevailing market price of the 
bonds rather than on par value as proposed by the applicant.*** 
It has also approved a bond issue upon condition that the pro- 
ceeds be held in a separate account and expended solely for capi- 
tal purposes and not pledged or sold to restore income.**’ In ap- 
proving security issues by a lessor company to be delivered to 
the lessee company in settlement for expenditures for additions 
and betterments, and on which the lessee assumed a contract 
dividend obligation, the Commission has imposed the condition 
that the securities shall not thereafter be sold or pledged by the 
lessee without further consent of the Commission.”* This is 
justified on the ground that so long as the lessee holds the se- 
curities “in its own treasury, the issue of such stock has only 
bookkeeping importance,” while the sale by the lessee “ would 
be equivalent in practical effect to the issue of its own interest- 





123 Securities of N. Pacific Ry. Co. and Great N. Ry. Co., 67 I. C. C. 458, 
468 (1921). 

124 Bonds of Northern Pacific Ry. Co., 71 I. C. C. 583 (1922). 

125 Bonds of Alabama, Florida & Gulf R. R. Co., 70 I. C. C. 238 (1921). 
The Commission has also made its approval of a particular issue of bonds con- 
ditional upon their being sold to the highest bidder after public advertisement 
for competitive bids. Bonds of Chicago Union Station Co., decided March 1o, 
1924. 

126 Bonds of Chicago, R. I. & Pac. Ry. Co., 70 I. C. C. 316 (1921). 

127 Securities of St. Louis-San Francisco Ry., 79 I. C. C. 92, 98-99 (1923). 

128 82 I. C. C. 714, 717 (1923). 
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bearing securities.” ‘°° This is similar to the condition imposed 
regarding securities of a lessor company held by a lessee, where 
the Commission approves the acquisition of control by lease, 
discussed in the next section. The imposition of this condition 
has been criticised in dissenting opinions. 

It is to be observed that while this power to impose conditions 
upon security approvals, if carried to an extreme, would virtually 
substitute the discretion of the Commissioners for that of the 
corporate directors, it has thus far been exercised sparingly and 
with the apparent desire to leave the responsibility for the finan- 
cial structure of the corporation upon the corporate officers. 
Only where the Commission has believed that a clear case of 
public injury would result, has it resorted to the power to grant 
conditional approvals. 


IV 
ACQUISITION OF CONTROL NOT INVOLVING CONSOLIDATION 


Upon a finding that it “will be in the public interest,” the 
Commission is authorized to approve the acquisition by one 
carrier \ 


“of the control of any other such carrier or carriers either under a 
lease or by the purchase of stock or in any other manner not involving 
the consolidation of such carriers into a single system for ownership 
and operation.” **° 


This approval may be conditional as to the “ consideration” 
and there may be imposed such other “ terms and conditions ” 
as may “ be found by the Commission to be just and reasonable.” 
Carriers receiving such an approval are relieved from the oper- 
ation of “ anti-trust laws’ and “ all other restraints or prohibi- 
tions by law, State or Federal, in so far as may be necessary ” 
to effectuate such acquisition. 

Consolidations of railways are governed by other provisions of 
the Act which require the Commission to formulate a general 
plan for the consolidation of all railway properties of the United 
States into a limited number of systems, and state that all future 
consolidations shall be in harmony with this complete plan.*” 

129 Stock of P. F. W. & C. Ry., 82 I. C. C. 714, 717 (1923). 
130 See § 5, par. 2, 41 Strat. AT L. 481. 


181 See § 5, par. 8, 41 Sra. at L. 482. 
182 See § 5, par. 4-8, 41 Stat. at L. 481, 482. 
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Such a plan has not yet been announced and its administration 
has not been placed with the Bureau of Finance.'** 

In respect to acquisitions of control not amounting to con- 
solidation, the most important case thus far considered is Con- 
trol of Central Pacific by Southern Pacific.'** After the Supreme 
Court of the United States had upheld a decree requiring the dis- 
solution of an existing control of the Central Pacific by the 
Southern Pacific as violative of the Sherman Act,'** application 
was made to the Commission for approval of a modified control. 
This approval the Commission granted upon stated conditions 
concerning the maintenance of through routes, through service, 
and joint rates in connection with the Union Pacific, and co- 
operation in developing traffic movement via these routes without 
discrimination in favor of other routes in which the Southern 
Pacific participated. It also made the approval subject to such 
complete plan for consolidation of railways as it might there- 
after adopt, and further provided that the Southern Pacific 
should not sell or pledge the stock of the Central Pacific without 
consent of the Commission. This acquisition was authorized as 
being “in the public interest ” because a separation of the pre- 
existing control would “disrupt existing routes and service in 
California and between that State and adjacent States,”’ because 
of doubts as to the ability of the Central Pacific to maintain 
itself as an independent carrier, and because of the adverse 
effect upon the country generally of the financial problems inci- 
dent to a separation. The Commission found that this control 
did not constitute a consolidation. 


“Tt is not enough to constitute such a consolidation that the 
carriers or their properties be consolidated into a single system for 
operation, or for management, or for management and operation, but 
it must also appear that they are consolidated for ownership.” **° 





188 The Commission announced its “tentative plan” for consolidation in 
Consolidation of Railroads, 63 I. C. C. 455 (1921), and hearings have been held 
as required by the statute. The proceeding is now before the Commission for 
decision. 

184 76 I, C. C. 508 (1923). 

185 United States v. Southern Pacific Co., 259 U. S. 214 (1922). 

186 »6 I. C. C. 524, §25 (1923). This approval by the Commission was 
recognized as validating the leasing arrangement between the Southern Pacific 
and Central Pacific on the remanding of United States v. Southern Pacific Co., 
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The Commission in other cases has approved the purchase of 
the remainder of stock outstanding where control already ex- 
isted by virtue of ownership of a majority of the stock,**’ the leas- 
ing for nine hundred and ninety-nine years of property of a sub- 
sidiary controlled through ownership of the entire capital stock,*** 
and the making of a similar lease where the previous control 
through stock ownership was not complete.’*® In all these ap- 
provals the condition was imposed that the stock of the subsidiary 
should not thereafter be sold or pledged without the consent of 
the Commission’s being first obtained. The imposition of this 
condition was severely criticised by the dissenting Commissioners 
as beyond the power of the Commission and as not germane to 
the subject-matter. The majority justified the restriction upon 
the ground that the public interest requires an operating lessee to 
maintain a substantial stock ownership in the lessor company.**° 
In approving the acquisition of control over a terminal company 
by both stock ownership and lease, conditions in respect to con- 
tinued operation of the terminal, without discrimination between 
carriers and shippers, have also been imposed.*** An application 
to acquire control by means of issuing stock and assuming obliga- 
tions of another carrier has been denied on the ground that com- 
plete control already existed by means of stock ownership,’ 





supra, to the District Court. See 290 Fed. 443 (D. Utah, 1923). The Govern- 
ment did not appeal from this latter decision. 

187 Control of Big Four by New York Central, 72 I. C. C. 96 (1922). 

138 Acquisition of Control of N. Y. P. & N. R. R. Co. by Penn. R. R., 70 
I. C. C. 299 (1921). 

139 Lease of Pan Handle by Penn. R. R., 72 I. C. C. 128 (1922). 

140 42 IT, C. C. 123, 136 (1922). 

141 The Chicago Junction Case, 71 I. C. C. 631 (1922). The United States 
District Court for the Eastern District of Illinois dismissed a bill by other 
railroad companies to set aside this decision on the ground that the finding of 
public interest was unsupported by the evidence. This was reversed by the 
Supreme Court of the United States. The Chicago Junction Case (B. & O. 
R. R. Co. v. United States), U. S. Sup. Ct., Oct. Term, 1923, No. 489 (decided 
March 3, 1924). The allegation of the bill of complaint that the order was 
unsupported by evidence was taken as admitted by a motion of the defendants 
to dismiss the bill. 

142 Securities Appl. of Pittsburgh & W. Va. Ry., 76 I. C. C. 663 (1923). 
An injunction was thereafter sought by the applicant in the Supreme Court of 
the District of Columbia to restrain the enforcement of penalties and interfer- 
ence with the issuance of stock and assumption of liabilities. The Court of 
Appeals of the District of Columbia affirmed a decree dismissing the bill of 
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although a previous application to issue stock and to assume 
such obligations had been denied on the ground that it was 
not for a lawful object, in that no authority had been issued for 
acquisition of control.*** In the later case, the Commission did 
not pass upon the contention of the applicant that the require- 
ment in respect to Commission approval of acquisitions of con- 
trol was not mandatory,’** but stated that in its opinion the pro- 
posed arrangement would result in overcapitalization which 
“would not be in the public interest.” **° Acquisition of con- 
trol through an exchange of securities has been approved where 
it results in a reduction of interest charges and simplifies finan- 
cial organization.’*° 

An examination of these decisions discloses much difference of 
opinion between the Commissioners as to the relation of this 
section to the consolidation sections of the Act, the limitations 
of state law in respect to acquisition of control, the power of the 
Commission to impose conditions not related to the considera- 
tion to be paid or the terms of the lease, and the right of the 
Commission to require the lessee to retain a substantial stock 
ownership in the lessor company. A wide range of control has 
been asserted and only judicial interpretation can dissipate the 
questions of doubtful construction. 


V 


INTERLOCKING DIRECTORATES 


After December 31, 1921, it became unlawful for any person 
to hold the position of officer or director of more than one car- 
rier subject to the Act, unless such holding was authorized by 
order of the Commission upon a showing “that neither public 





complaint upon the ground that the securities section of the Interstate Commerce 
Act was within the power of Congress to enact and that the courts could not 
review an exercise of administrative discretion by the Commission. Pittsburgh 
& W. Va. Ry. Co. v. I. C. C., 293 Fed. roor (C. A., D. C., 1923). This de- 
cision has been appealed to the Supreme Court of the United States. 

148 Securities Appl. of Pittsburgh & W. Va. Ry., 70 I. C. C. 682 (1921). 

144 46 I. C. C. 667 (1923). 

145 96 I. C. C. 668 (1923). 

146 Control and Securities of E. P. & S. W. Subsidiaries, 86 I. C. C. 122 
(1923). 


— 
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nor private interests would be adversely affected thereby.” **’ 
With a single exception, applications for authority to act for 
more than one company have been handled without formal re- 
port or hearing. In the one case in which a hearing was held, 
seven directors of the Nickel Plate sought authority to hold 
similar positions on the board of the Chesapeake & Ohio.** The 
majority of Division 4 found that this would facilitate and in- 
crease the movement of traffic between the two lines, one Com- 
missioner dissenting on the ground that these directors would 
have little or no stock interest in the Chesapeake & Ohio, which 
he characterized as involving “a form of the intercorporate 
relationship which is not in the public interest and ought to be 
discouraged rather than encouraged.” In other cases, approvals 
under this section have been handled as routine matters and dis- 
posed of by the Commission upon the applications presented 
upon a prescribed form, which was adopted by the Commission 
after a hearing held on November 30, 1921, to enable all parties 
interested to express their views.’*® In reviewing its activities 
under this section the Commission has said: 


“The effect of the statute can not be measured by the number of 
cases in which we have refused to grant authority. It may be assumed 
that in many instances the law has exercised a controlling influence in 
the selection of individuals for positions with carriers having conflicting 
interests. Comparatively few applications for authority to serve such 
carriers have been filed with us.” **° 


It is not clear what the statute means in reference to “ private 
interests ” which may be adversely affected by interlocking di- 
rectorates, or the right of Congress to regulate in respect to 
private interests. The Commission does not seem to have given 
any weight to this phrase, however, and has construed the other 
test, that is, whether public interest will be adversely affected, 
as relating to the same individual serving competing carriers 
which may have conflicting interests. This construction seems 
justified by the Act. 





147 See § 20a, par. 12, 41 Strat. aT L. 4096. 

148 Interlocking Directors, N. P. & St. L. and C. & O., 76 I. C. C. 549 
(1923). 
149 36th (1922) ANNUAL Report, I. C. C., 33. 
150 37th (1923) ANNUAL Report, I. C. C., 24. 
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VI 


RECOVERY OF Excess RAILWAY OPERATING INCOME AND AD- 
MINISTRATION OF THE GENERAL RAILROAD CONTINGENT FUND 


The Supreme Court has upheld the right of Congress to re- 
quire carriers receiving a net railway operating income in ex- 
cess of 6 per cent on the value of their railway property to repay 
one-half of such excess to the Commission on behalf of the 
United States.*** Under the statute the carrier whose earnings 
bring it within the purview of this section of the law is required 
to make such payment within four months following the close 
of the period for which the computation is made.’ Moneys so 
paid to the Commission are to constitute a general railroad con- 
tingent fund to 


“be used by the Commission in furtherance of the public interest in 
railway transportation either by making loans to carriers to meet ex- 
penditures for capital account or to refund maturing securities orig- 
inally issued for capital account, or by purchasing transportation 
equipment and facilities and leasing the same to carriers. . . .” 1° 


It is also provided that moneys in the fund not so employed may 
be invested in obligations of the United States, and the annual 
reports of the Commission indicate that the moneys thus far 
received have been so employed.’™* 

Only a small amount of money has thus far passed into this 
fund, there having been many difficulties in connection with the 
recovery of this money owing to the incompleteness of the rail- 
road valuation. The Commission, however, is requiring returns 
from carriers in respect to such excess earnings, and is making 
collection. The administration of the fund itself may constitute 
an important problem for the future. Under its authority to use 
this fund the Commission has wide latitude, and if a large 
amount of money should pass into the fund, it is conceivable 





151 Dayton-Goose Creek Ry. Co. v. United States, 44 Sup. Ct. Rep. 169 
(1924). 

152 See § 15a, par. 6, 41 Srat, aT L. 480. 

158 See § 15a, par. 10, 41 Srat. aT L. 490. 

154 37th (1923) AnnuAL Report, I. C. C., 21. 
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that its administration may become one of the most important 
functions of the Commission. It is not impossible that the cre- 
ation of a large fund of this character and its use by the Com- 
mission for the purposes specified in the Act, may work a great 
change in the entire matter of railroad regulation, although that 
is doubtless in the distant future. This, however, is a political 
or economic, rather than a legal, problem, and with the right to 
the recovery of these excess earnings already established, it 
must be conceded that the funds thus created may be used by 
Congress in such manner as it deems desirable to foster interstate 
commerce. 

In connection with the recovery of such excess earnings, there 
will doubtless be controversy not only as to the constituent 
elements of the “ value of the railway property held for and 
used” by the carrier “in the service of transportation,” which 
forms the base on which the excess return is computed under the 
law, but also as to the ultimate value of the property. Nor has 
it been settled by the decision of the Supreme Court referred to 
that in a particular case the 6 per cent maximum provided by the 
Act may not be confiscatory, for in the case which was presented 
to the Supreme Court, the carrier, after paying one-half of the 
excess to the Commission, retained about 8 per cent of its re- 
ported value.’ 


CoNCLUSION 


In administering the new provisions of the federal law dis- 
cussed in this paper, the Commission’s primary function in each 
case is to find whether or not “ public interest ” will be sub- 
served. The Commission has applied various tests to determine 
the constituent elements of the “ public interest ” to which the 
statute refers, and in the main these tests seem to be in harmony 
with the provisions of the Transportation Act, 1920, considered 
as a whole. In the particular instances noted where the tests 
applied have no relation to the rights and duties, public or pri- 
vate, dealt with in the Act, the decisions may well be open to 
grave objections when they are reviewed in the courts, for Con- 
gress does not appear to have intended to give the Commission a 
purely discretionary power, even if it could constitutionally have 
done so. Not only may the public as such through its law officers 





155 See Dayton-Goose Creek Ry. Co. v. United States, supra, at p. 175. 
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complain of an improper exercise of jurisdiction by the Com- 
mission, but individuals and corporations having a requisite in- 
terest in the subject-matter may prosecute suits in the federal 
courts to set aside these orders in whole or in part. 

These principles have been established in the recent Chicago 
Junction Case (B. & O. R. R. Co. v. United States).°* Here 
a bill was filed by the Baltimore & Ohio, the Pennsylvania, and 
other carriers, to set aside an order of the Interstate Commerce 
Commission which had authorized the New York Central to 
acquire control by lease of the property of terminal carriers in 
Chicago. Among other grounds it was alleged that the finding 
of public interest was wholly unsupported by evidence. The 
proceeding was in conformity with Section 212 of the Federal 
Judicial Code, and the United States was made a party defendant. 
On a motion to dismiss by the United States and the New York 
Central, the lower court, three judges sitting, denied an applica- 
tion for an interlocutory injunction and dismissed the bill for 
want of equity on the ground that the plaintiffs had no remedi- 
able interests. This decision was reversed by the Supreme 
Court in a decision wherein the nature of orders of this char- 
acter was analyzed, the Court stating: 


“Whether this order can be described properly as legislative, may 
be doubted. It is clear that legislative character alone would not 
preclude judicial review. Rate orders are clearly legislative. Prentis 
v. Atlantic Coast Line.1** Nor would the further fact that the order 
is permissive preclude review, if by that term is meant an order which, 
in contradistinction to one compelling performance, authorizes a car- 
rier to do some act otherwise prohibited... . 

“Tt is further contended that paragraph 2 of section 5 confers a 
power purely discretionary, and that, for this reason, the order entered 
can not be set aside by a court merely on the ground that the action 
taken was based on facts erroneously assumed, or of which there was 
no evidence. The power here challenged is not of that character. 
Congress, by using the phrase, ‘ whenever the Commission is of opin- 





156 [J]. S. Sup. Ct., Oct. Term, 1923, No. 489 (decided March 3, 1924). Three 
of the Justices dissented on the ground that no legal or equitable right of the 
plaintiffs had been impaired by the Commission and that they therefore could 
not maintain the suit to set aside an order of this character. See also, Miller v. 
United States, 277 Fed. 95 (S. D. N. Y., 1921) to the effect that owners of 
stocks and bonds of a railroad cannot maintain an action to enjoin an order of 
the Commission approving the issuance of new securities. 

157 211 U. S. 210, 226 (1908). 
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ion, after hearing,’ prescribed quasi-judicial action. Upon application 
of a carrier, the Commission must form a judgment whether the acqui- 
sition proposed will be in the public interest. It may form this 
judgment only after hearing. The provision for hearing implies both 
the privilege of introducing evidence and the duty of deciding in ac- 
cordance with it. To refuse to consider evidence introduced or to 
make an essential finding without supporting evidence is arbitrary 
action.” 


The importance of this decision from the standpoint of the 
future administration of the new sections of the Act is not to be 
underestimated. It is clear that the underlying purpose of Con- 
gress was to build up a national system of railways and to foster 
and promote their growth and continued existence in the service of 
the public.*** Each of the several railroad companies, in so far 
as it has the duty of public service, should have the correspond- 
ing right to insist that the Commission shall perform its quasi- 
judicial functions in such a way as not to deny to it the benefits 
of the new legislation. So, too, the same may be said of that 
part of the public which it serves. The Commission must act 
within the statute of its creation, conforming its decisions to 
the power therein contained, and arbitrary action by it can not 
be sustained on the ground that its action is purely discretionary. 


Kenneth F. Burgess. 


Cuicaco, IL.iNots. 





158 See § 15a, par. 5, 41 Stat. AT L. 489. 
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THE Writ oF Error Coram Nosrs. — At common law the writ of 
error coram nobis‘ issued out of Chancery to the Court of King’s 
Bench after judgment in that court,? ordering the judges to examine 
the record for errors of fact. The writ was thus distinctive in that 
it required the reconsideration of a judgment by a court which had 
already made a final disposition of the cause; but it cast no aspersions 
on the competency or finding of the court in its first judgment, for 
it lay only to call up facts which were unknown to the court at the 
time of judgment and which were not inconsistent with the record. 

Since such a remedy would seem to threaten the inherent finality 
of the common-law judgment in its adjudication upon issues of fact, 
we may well look for a slow development and a limited application 





1 For the form of the writ, see Twp, Practice, APPENDIX OF Forms, 2 ed., 
494. 
2 The name of the writ was derived from the fact that it called for an ex- 
amination of the record and proceedings “ quae coram nobis resident,” — re- 
maining before us (the King) in the Court of King’s Bench. See 2 Twn, 
PRACTICE, 7 ed., 1176. The writ of error coram vobis issued for a similar pur- 
pose to the Court of Common Pleas, the record then being said to remain 
coram vobis,—before you (the judges). See 2 Wms. Saund., rox, n. (d). 
See 2 Cootey, Brack. Comm., 4 ed., 1158, n. 2. Some American courts and 
writers have erroneously regarded the writ of error coram vobis as a writ 
calling for review by an appellate court. See Camp v. Bennett, 16 Wend. 
(N. Y.) 48 (1836). See 1 Freeman, JupcMments, 4 ed., $94. Cf. 2 Two, 
op. cit., 1183-1184. 

3 Seé StepHEN, Preapinc, Andrews’ ed., 1894, § 99. See also PoweLt, APPEL- 
LATE PROCEEDINGS, § 11 et seq. 
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of the writ. It is therefore not surprising that the default of the 
clerks is the only ground suggested by Fitz-Herbert in 1553 for a 
writ of error to the King’s Bench on a judgment rendered in that 
court.* A century later Rolle records that although a writ of error 
does not lie to the King’s Bench for an erroneous judgment in that 
court, yet if an infant defendant appears in an action in the Court 
of King’s Bench by attorney and without guardian, he may “ en 
méme Court” have a writ of error to recall this judgment.° The 
learned compiler reports with some trepidation that the death of a 
party before judgment in the King’s Bench may possibly be a ground 
for the issuance of a writ of error to that court.® Later it became 
evident that some procedural device such as the writ of error coram 
nobis was necessary to prevent an occasional failure of justice in the 
King’s Bench,’ for Parliament * and the Exchequer Chamber ® would 
review only errors of law. Since it was necessary that the errors of 
fact alleged in the writ be such as would destroy the validity and 
regularity of the whole legal proceeding,’® the usual grounds for its 
issuance,’ apart from the correction of clerical errors, came to be 
coverture,’* death,’* and the appearance of an infant or insane person 
by attorney and without a guardian.'* The writ was available in 
criminal as well as civil proceedings,’® and could be brought at any 
time after judgment. The issue presented by the writ, and only that 
issue, was determined before a jury. Within this narrow scope the 
occasional use of coram nobis ** continued until the abolition of writs 
of error by the Common Law Procedure Act.?” 

The availability of the writ, or some equivalent for it, is recognized 
in a few nineteenth-century American reports.'* The writ, of course. 
no longer was issued out of Chancery, but from the court which had 





4 See Firz-Hersert, NATURA Brevium, 8 ed., 49. 

5 See Rotre Asr., 747. 

6 See Rorre AsrR., 747. 

7 See Dawkes v. Payton, Sty. 216, 218 (1650). 

8 Knoll’s Case, 3 Salk. 146 (c. 1700). 

9 The statute of 27 Etiz., c. 8, provided for a writ of error from the King’s 
Bench before “the justices of the common bench and the barons of the ex- 
chequer” in the exchequer chamber. This statute was finally construed as 
providing for writs of error only as to matters of law. Rew v. Long, Cro. 
Jac. 4 (1603); Rex v. Cornwall, Sid. 208 (1676). The contrary view had been 
taken in Price’s Case, Cro. Eliz. 731 (1599). 

10 See STEPHEN, Op. cit., § 99. 

11 See 1 ArcHBOoLD, Kinc’s Bencu PRACTICE, § ed., 411, 451. 

12 King v. Jones, 2 Ld. Raym. 1525 (1727), construing RoLte AsR., 759. 
See Evans v. Chester, 2 M. & W. 847 (1837). 

13 Meggot v. Broughton, Cro. Eliz. 106 (1588). 

14 Dawkes v. Payton, Sty. 216, 218 (1650). See Beven v. Cheshire, 3 Dowl. 
P. C. 70 (1834); Castledine v. Mundy, 4 B. & Ad. 90 (1832). 

15 Rex v. Cornwall, Sid. 208 (1676). 

16 Tt is significant that Blackstone fails to mention the writ. See 2 Cooey, 
op. cit., 1158. 

17 See 1 ARCHBOLD, QuEEN’s BeNcH Practice, 11 ed., 546. 

18 Dewitt v. Post, 11 Johns. (N. Y.) 460 (1814); Ex parte Toney, 11 Mo. .661 
(1848) ; Wood’s Executor v. Colwell, 34 Pa. St. 92 (1859); Roughton v. Brown, 
8 Jones (N. C.) 303 (186r); James v. Williams, 44 Miss. 47 (1870). ‘See 
Gardner v. Comm'rs, 1 Pinn. (Wis.) 210, 213 (1842); Weaver v. Shaw, 5 Tex. 
286, 289 (1849); Collins v. Mitchell, 5 Fla. 364, 372 (1853). 
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rendered judgment, its issuance being based upon the petition and 
accompanying affidavits of the plaintitf in error. As the granting of 
the writ was usually within the discretion of the court rendering 
judgment,’® it may have been more frequently used in practice than 
the reports indicate.*® Although the writ was apparently once allowed 
in early federal practice,** its present availability is doubtful.” 
Peculiarly enough, no mention of the writ has been found in the 
decisions ** of so staunch a common-law jurisdiction as Massachusetts. 
This may be explained on two grounds: (1) the jurisdiction of the 
Supreme Judicial Court upon writ of error to determine material 
issues of fact;** (2) the broad power of review in civil causes given 
to courts of record by writ of review.”° 

The writ of error coram nobis has suffered a varied fate at the 
hands of procedural legislation. In some jurisdictions it has been 
abolished, and proceeding by motion to vacate judgment substituted.”° 
In other jurisdictions, even where writs of error have been abolished, 
or motion-procedure provided for, the writ may still issue where its 
functions have not been wholly supplanted.?’ In at least three states 
the writ seems to have survived with unemasculated vigor.?® 

Some courts have extended its application to situations other than 
those in which it was ordinarily employed at common law. Thus it has 
issued in favor of the assignee of a plaintiff in ejectment, where the 
plaintiff had dismissed the action without the knowledge of the 
assignee.” It has been called to the assistance of criminal defend- 
ants, where a defendant has pleaded guilty because of mob violence *° 





19 Pickett’s Heirs v. Legerwood, 7 Pet. (U. S.) 144 (1833). 

20 It is, for example, recognized as a proper remedy in Jeffery v. Fitch, 
46 Conn. 601, 604 (1879). Yet no Connecticut decision squarely determines its 
validity. 

21 Pickett’s Heirs v. Legerwood, supra. 

22 See United States v. Mayer, 235 U. S. 55, 68 (1914); United States v. 
Plumer, 3 Cliff. 28 (1st Circ., 1859); United States v. Port Wash. Brewing Co., 
277 Fed. 306, 314 (E. D. Wis., 1921). 

23 No reference to it is found in texts on Massachusetts practice. See 
Buswetit & Watcott, Mass. PRACTICE, 5 ed., 107 et seq. 

24 White v. Palmer, 4 Mass. 147 (1808) (insanity of defendant); Johnson 
v. Waterhouse, 152 Mass. 585, 26 N. E. 234 (1891) (infancy); Hanzes v. Flavio, 
234 Mass. 320, 125 N. E. 612 (1920) (death of one defendant and unauthor- 
ized appearance by attorney for another). 

25 See BuswEtt & WALCOTT, op. cit., 119 et seq. 

26 See 1913 Jones AND App. Itt. Srat., § 8626; 1920 N. Y. Civ. Pracr. Act, 
§§ 522, 528; 1920 Ore. Laws, § 1603, construed in State v. Rathie, ror Ore. 339, 
200 Pac. 790 (1921). 

27 Sanders v. State, 85 Ind. 318 (1882); State v. Calhoun, 50 Kan. 523, 
32 Pac. 38 (1893). Cf. Asbell v. State, 62 Kan. 209, 61 Pac. 690 (1900). 
Hawie v. State, 121 Miss. 197, 83 So. 158 (1919). Cf. 1917 Hemuincway’s 
Miss. Cope, $7. Nickels v. State, 98 So. 497, 502 (Fla., 1923). For the facts 
of this case, see Recent Cases, infra, p. 774. 

28 Hodges v. State, 111 Ark. 22, 163 S. W. 506 (1914); Gibson v. Pollock, 
179 Mo. App. 188, 166 S. W. 874 (1914). Tennessee has by statute enlarged the 
application of the writ. See 1918 Tenn. Ann. Cope, §§ 4838-46. See Johnson 
v. Straus Saddlery Co., 2 Ala. App. 300, 303, 56 So. 755 (1911). 

29 Norton v. Reed, 281 Mo. 482, 221 S. W. 6 (1920). 

80 Sanders v. State. supra; State v. Calhoun, supra; Nickels v. State, supra. 
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or in ignorance of the meaning of his plea,** or where he has been 
sentenced to punishment too severe in view of his minority.*? Ap- 
parently it may be used where a confession has been obtained by 
duress.** Although the issuance of the writ at common law was 
entirely within the discretion of the court rendering judgment,** 
there is some tendency today to regard its denial as a matter 
of review.*® Affirmance of the judgment in an appellate court is no 
longer necessarily fatal to the subsequent entertainment of the writ 
below.*® 

These extensions and modifications significantly show that the writ 
possesses germs of growth and flexibility sufficient to make it a valu- 
able remedy in unusual situations.** The running of the statutory 
period upon a motion to vacate judgment may in a particular instance 
work unmerited hardship from which the writ can afford relief.** There 
may be a peculiar desirability that in some instances the truth of 
facts alleged to have existed at the time of trial be submitted to a 
jury.*® Bench and bar may properly regard this ancient writ not 
merely as a relic of antiquity, but as an emergency remedy which may 
still be found useful. 





CoNTEMPT PROCEEDINGS BEFORE ADMINISTRATIVE BoprEs: CoNsTI- 
TUTIONAL POWER AND EXPEDIENT LIMITATIONS. — Punishment for 
contempt was originally a means by which the King upheld his own 
exalted position and that of his governmental departments.’ Later 
Parliament used contempt proceedings to punish disturbances which 
reflected upon its dignity or interfered with its functions.? Courts 
from very early times have employed contempt proceedings as an 
effective factor in securing prompt and efficient administration of 
justice.* Congress similarly is conceded the power to coax forth re- 





31 Dobosky v. State, 183 Ind. 488, 109 N. E. 742 (1915); Ernst v. State, 
192 N. W. 65, 1903 N. W. 978 (Wis., 1923). 

82 Ex parte Gray, 77 Mo. 160 (1882). 

33 State v. Ray. 111 Kan. 350, 207 Pac. 192 (1922). Contra, State v. Lat- 
shaw, 291 Mo. 592, 237 S. W. 770 (1922). 

34 Pickett’s Heirs v. Legerwood, supra, note 1g. 

85 Hodges v. State, supra, note 28; Dobosky v. State, supra, note 31; Hawie 
v. State, supra, note 27; Nickels v. State, supra, note 27. 

86 Hydrick v. State, 104 Ark. 43, 148 S. W. 541 (1912). 

37 It is entirely conceivable that the writ might be used to vacate a judg- 
ment rendered by a judge wholly incapable of acting intelligently by reason of 
mental or physical disability, for here is a fact which, if known to the court 
as such, would have made impossible a proper determination of the case. The 
disability would undoubtedly have to be of a serious nature, and it is to be 
doubted whether mere irritation on the part of the judge would suffice. Cf. 
“Judge Bishop Revokes Sentence He Had Imposed When Irritated By Man’s 
Attitude,” Boston Herald, Jan. 25, 1924, p. 14. 

88 Powell v. Gott, 13 Mo. 458 (1850). 

89 See Pickett’s Heirs v. Legerwood, 7 Pet. (U. S.) 144, 146. 

1 See Joseph H. Beale, “ Contempt of Court, Criminal and Civil,” 21 Harv. 
L. Rev. 161. 

2 Murray’s Case, 1 Wils. 299 (1751). 

3 See 1 Bamey, Hapeas Corpus, 219. This is one of the few means of self- 
protection vested in the judiciary. See Neel v. State, 9 Ark. 259, 263 (1849); 
Watson v. Williams, 36 Miss. 331 (1858). 
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luctant testimony before its investigating committees * and to secure 
itself against disorders in its presence. State legislatures have also 
felt the need of this effective instrument and have secured its limited 
use.” The problem is next presented as to whether administrative 
bodies, the legislative offshoots which are daily performing more vital 
functions in community affairs, have the right to enforce orders, facili- 
tate the examination of witnesses and production of testimony, and 
protect their proceedings from indignity by the use of this drastic 
weapon.°® 

The entire history of contempt could be written around the balancing 
of effective governmental action against the safe-guarding of individual 
freedom.’ The fervent desire to shield the individual with all of 
the safety devices of a judicial procedure has been the source of the 
repeated statements that punishment by contempt is a strictly judicial 
power. Probably only sheer practical necessity caused the extension 
of this judicial means of control to the legislative department.* The 
general problem remains the same with regard to the administrative 
bodies. Is it better to equip them with drastic operative powers, or 
to risk a slight impeding of their processes in order to prevent the 
jeopardizing of individual liberty? The problem can be separated 
into two parts: first, the legal problem, whether it is constitutionally 
possible to place such powers in an administrative body; second, the 
practical problem, whether such an investiture of powers is expedient. 

The objections in legal theory turn on the constitutional doctrine 
of the separation of powers. It is universally conceded that the power 
to punish for contempt is historically a judicial power.® And it is 
generally held that there can be no exercise of this judicial power by 
an administrative body unless there is an express statute permitting 
it..° But, given such a statute, opinions then differ as to whether it 
is unconstitutional as conferring judicial power upon a legislative or 





4 There are two explanations. First, Congress was granted legislative au- 
thority by the Constitution and this must carry incidental powers to make that 
grant effective. Second, Congress often acts as a judicial body and at those 
times possesses this judicial power. See 30 Harv. L. Rev. 384. 

5 The colonial legislatures were not given this incidental power. Kielley v. 
Carson, 4 Moore’s P. C. 63 (1842). But state legislatures have secured the 
same use of contempt that Congress possesses. They have also gone further by 
attempting to limit the contempt powers of the courts they create. See Wilbur 
Larremore, “ Constitutional Regulation of Contempt of Court,” 13 Harv. L. Rev. 
615. See 11 Harv. L. Rev. 117. 

6 The problem is by no means a new one but is undoubtedly growing in 
importance with the rapid increase in administrative activity. See Curtis E. 
McBride, “ The Evolution of Government by Commission and the Decline of the 
Judiciary,” 60 Onto L. Butt. 4. 

7 Even the courts have often been limited by statutes requiring jury trials. 
See 36 Harv. L. Rev. r1o12. 

8 People v. Keeler, 99 N. Y. 463, 2 N. E. 615 (1885); Im re Gunn, 50 Kan. 
155, 32 ee. 470 (1893). See In re Chapman, 166 U. S. 661 (1897). 

9 See I. C. C. v. Brimson, 154 U. S. 447, 488 (1894). The right of Parlia- 
ment to punish for contempt is conceded to be a relic of the time when it really 
exercised judicial powers. Brass Crosby’s Case, 3 Wils. 188 (1771). 

10 But it has been held that an equalization board received this power by 
necessary implication to permit it to perform its duties properly. Ex parte 
Sanford, 236 Mo. 665, 139 S. W. 376 (1911). 
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executive body.'‘ The upholding of such statutes is usually accom- 
plished on the ground that the administrative body exercises judicial 
or quasi-judicial functions,* though sometimes a frankly practical 
court argues that the necessities of modern life demand their validity, 
regardless of arguments based on legal doctrine of the separation of 
powers.’® Since mayors, municipal councils, notaries, police commis- 
sioners, county boards, canal investigating commissions, and corpora- 
tion commissions have all been held to exercise some judicial functions, 
it is hard to conceive of an administrative body which is not partly 
judicial.'* It seems, therefore, that such statutes are not constitu- 
tionally objectionable when they grant, as is usually the case, the mere 
power to enforce testimony and attendance of witnesses.’® So while 
the separation-of-powers doctrine does not entirely limit contempt 
proceedings to the judiciary, it is generally conceded that only bodies 
acting as courts can use them to carry out their functions of a judicial 
nature. 

Nor do practical considerations urge that this use be extended 
further. Summary punishment by fine and imprisonment is a power 
which should be charily granted. While many of the administrative 
agencies of today are as competent as our courts,’® there are quantities 
of less important bodies, taking a very active part in every-day life, 
which are composed of appointees inconsiderately chosen and holding 
office with the ascendant political party.17 There is no need to give 
these bodies drastic summary powers of fine and imprisonment. There 
can well be a statutory penalty for refusal to obey a final and non- 
reviewable order, which can be enforced through the nearest court.’* 
A statute providing the administrative body with an appeal to a court 
for an order enforcing attendance and a contempt penalty levied 





11 Jt was held unconstitutional in In re Huron, 58 Kan. 152, 48 Pac. 574 
(1897) ; Whitcomb’s Case, 120 Mass. 118 (1876). Cf. State ex rel. Haughey v. . 
Ryan, 182 Mo. 349, 81 S. W. 435 (1904); Garrigus v. State, 93 Ind. 239 (1883). 

12 See Plunkett v. Hamilton, 136 Ga. 72, 70 S. E. 781 (1911). 

13 Fx parte Sanford, supra. And the ground that it is a necessary incident 
to administrative power is not without its adherents. People v. Colorado Title 
& Trust Co., 65 Col. 472, 178 Pac. 6 (1918). 

14 Cf. Ex parte Patterson, 110 Ark. 94, 161 S. W. 173 (1913) (mayor); 
Ex parte Holman, 270 Mo. 676, 195 S. W. 711 (1917) (board of aldermen) ; 
Coleman v. Roberts, 113 Ala. 323, 21 So. 449 (1896) (notary); Plunkett v. 
Hamilton, 136 Ga. 72, 70 S. E. 781 (1911) (police commission); Garrigus v. 
State, 93 Ind. 239 (1883) (county board); People v. Learned, 5 Hun (N. Y.) 
626 (1875) (canal commission); Haddad v. State, 23 Ariz. 105, 201 Pac. 847 
(1921) (corporation commission). 

15 See State ex rel. Milling v. La. Public Service Comm., 98 So. 175, 181 
(La., 1923). 

16 See E. F. Albertsworth, “ Judicial Review of Administrative Action,” 35 
Harv. L. Rev. 127, 140. 

17 For a fervent indictment of the policy of vesting great authority in 
administrative bodies, see Curtis E. McBride, supra. In England there is some 
opinion that administrative development was over-emphasized because of emer- 
gency action necessitated by the war and that a curtailment is now in order. 
See 84 Just. Peace, 483. 

18 Commissioners and referees appointed by a court cannot punish for con- 
tempt, but the appointing court can do so. Im re Perkins, too Fed. 950 
(E. D. N. C., 1900). . 





750 HARVARD LAW REVIEW 


by the court for disobedience should satisfy all practical operative 
demands.’® A point has been reached where the individual’s liberty 
should be emphasized and the power of punishment by contempt 
limited. 





PoWER OF A FEDERAL TAXPAYER TO ENJOIN APPROPRIATIONS BY 
Concress: THE MATERNITY BitL Decision. — The question of the 
right of a federal taxpayer to enjoin a congressional appropriation 
alleged to be an unconstitutional exercise of power has impended be- 
fore the Supreme Court on a number of occasions.’ It has, however, 
never arisen in a manner which required its decision until the recent 
case of Frothingham v. Mellon. In that case the plaintiff, a citizen 
of Massachusetts and a federal taxpayer, sought to enjoin the execu- 
tion of the Sheppard-Towner Act,® an appropriation measure for pro- 
moting infant hygiene in the states by federal aid. The Court held 
that the property interest of the plaintiff as a federal taxpayer was 
too remote to serve as a basis for relief.‘ 

Let us consider this rationale against the background of some anal- 
ogous situations. It is well settled in this country that a taxpayer 
may enjoin an wtra vires appropriation by a municipal corporation.® 
Similarly, under statutes allowing such suits by municipal taxpayers 
against municipal officers, taxpayers may enjoin, as violative of the 
state constitution, an appropriation expressly authorized by the state 
legislature.6 On the other hand it has been held that the interest of 
a state taxpayer is not sufficient to allow him to enjoin an appropria- 
tion by the legislature, and that such injunctions would constitute an 
interference with the state’s sovereign power which the court cannot 
sanction.” The Court in the Frothingham case goes on the ground 
that the plaintiff’s interest is too remote * and that the United States 





19 It has been held that a statute permitting this application to a state 
circuit court to punish the witness for contempt is invalid on the ground that 
a court can only punish contempt of itself. State ex rel. Haughey v. Ryan, 182 
Mo. 340, 81 S. W. 435 (1904). This seems indefensible. See I. C. C. v. Brimson, 
154 U. S. 447, 489 (1894). 

1 See Bradfield v. Roberts, 175 U. S. 291, 295 (1899); Millard v. Roberts, 
202 U. S. 429, 438 (1906); Wilson v. Shaw, 204 U. S. 24, 31 (1907). In all 
these cases the question was expressly recognized and left undecided, though 
in all three opinions there are expressions in accord with the principal case. 

2 262 U. S. 447 (1923). 

8 Act of November 23, 1921, 42 Star. aT L. 224. 

4 See 72 U. or Pa. L. Rev. 72; 18 Int. L. Rev. 204. The comment in these 
periodicals has been largely unfavorable, expressing regret that the validity of such 
appropriations apparently cannot be tested. 

5 Crampton v. Zabriskie, 101 U. S. 601 (1879); Roberts v. Bradfield, 12 
App. D. C. 453 (1808); Holden v. Alton, 179 Ill. 318, 53 N. E. 556 (1809); 
Appeal of Delano Land Co., 103 Pa. St. 347 (1883); Warren County v. Barr, 
55 Ind. 30 (1876); Peter v. Prettyman, 62 Md. 566 (1884). 

6 Lowell v. Boston, 111 Mass. 454 (1873); Allen v. Jay, 6o Me. 124 (1872). 

7 Jones v. Reed, 3 Wash. 57, 27 Pac. 1067 (1891). 

8 One seeking an injunction in the federal courts, as elsewhere, must show 
actual threat of injury to his property. See 2 Foster, Feperat Practice, 6 ed., 
§§ 262, 267. Threat of increased taxation, though by a municipality, has been 
held sufficient. See Smith v. Board of Comm’rs, 45 Fed. 725 (D. Wash., 1891). 
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Government would, as the result of a contrary decision, be hampered 
by countless suits by individual taxpayers. 

This conclusion may have been reached from several considerations: 
(1) that it is impossible to say that, from all the Government’s revenue, 
any part of the plaintiffs taxes has been spent in the particular 
appropriation; (2) that the theory of an injunction would be to pre- 
vent future taxation, while the appropriation in question might actually 
result in pecuniary gain rather than loss to the taxpayer; (3) that to 
allow such suits would be to obstruct unwarrantably a sovereign 
power of the Government. 

(1) The first basis seems out of harmony with the settled view as 
to the interest of a municipal taxpayer. That the interest of the 
average federal taxpayer is more remote and difficult of ascertainment 
must be conceded, but that it is or may be any the less a substantial 
interest seems open to doubt. Possibly speculation is warranted as 
- to whether the Court would dismiss on the same ground the suit of 
some imaginary citizen who alone paid one-half the taxes of the 
country. (2) On the second theory also the difference between the 
interests of the state or federal and municipal taxpayers seems only 
one of degree, though it may well be said that a city must more 
commonly enter into business, that hence the experience with the 
situation is greater, the interests involved less complex, and in general 
that the effect can be foretold with greater exactitude than in the case 
of a federal enterprise. The basis of the decisions as to municipal 
appropriations is said to be either the analogy to the remedy given a 
stockholder in a private corporation against wltra vires acts of the 
directors ® or the irreparable injury to the taxpayer in subjecting him 
to increased taxation.'° Of these two lines of thought the former 
seems the more probable theory underlying the injunctive remedy. 
But, as the object of relief in all these cases, whatever its origin, 
is to protect the citizen from immediately increased taxation due 
to the unconstitutional expenditure, it seems doubtful whether any 
line of demarcation between state or federal and municipal taxpayers 
is warranted.1 (3) That the allowance of such suits may in the 
future obstruct the machinery of government is perfectly conceivable. 
But as a practical matter it is interesting that never until now has the 
remedy been so sought as to require a decision by the Supreme 
Court. It is also interesting that a number of states allow taxpayer’s 
actions by statutes without unduly impeding their governmental and 
judicial ‘processes. 

It has been suggested ** that in reaching its decision the Court was 
influenced by a feeling that this was a “ political question” and that 
consequently the validity of an appropriation should be reviewed, not 
by the courts, but only by the electorate. If this is a correct analysis, 
the case may have further significance as shedding light on the Court’s 





9 See 4 Ditton, Municrpat Corporations, 5 ed., § 1580. 

10 See 2 Coorey, TAXATION, 3 ed., 1433. See Smith v. Board of Comm’rs, 
supra, 729. 

11 See 2 Hicu, Injunctions, 4 ed., § 1237. 

12 See Maurice Finkelstein, “ Judicial Self-Limitation,” 37 Harv. L. Rev. 
338, 359 et seq. 





752 HARVARD LAW REVIEW 


attitude toward the “ welfare clause ” of the Constitution from which 
primarily Congress derives its power to appropriate.'* The treatment 
of this clause as a specific grant of power to Congress to provide for 
the general welfare has always been repudiated and it admittedly is 
simply a restriction on the taxing power.’* But whether it allows 
Congress to provide for the general welfare only through the exercise 
of the enumerated powers or, more broadly, to tax for.all purposes 
affecting the general welfare and hence to spend for those purposes, 
is a question raising the problems of the century-old internal im- 
provement controversy.’® Under the first construction it seems clear 
that the constitutionality of an appropriation is a fit subject for judicial 
determination. Under the more liberal construction it seems that the 
discretion of Congress makes the question one of a purely political 
nature with which the judicial department may not interfere.1* If, 
then, the suggested rationale of the principal decision is the correct 
one, it is doubtful whether the question of validity would be enter- 
tained, however the case came up. But the Court has by no means 
committed itself thus far. 

How, then, if at all, may the validity of an appropriation measure 
be tested? Possibly some representative action may be brought by the 
Attorney-General, though this seems very doubtful.’ Perhaps the 
question may be raised either by a suit in the Court of Claims by a 
beneficiary of an appropriation ** or by the attempt of such a party 
to mandamus executive officials who have refused to carry out the 
measure on the ground of its unconstitutionality..® In theory at least, 
an individual taxpayer, were he able to figure accurately the increase 





13 Art. II, § 8, cl. 2. 

14 See Ward v. Maryland, 12 Wall. (U. S.) 418, 427, 428 (1870); United 
States v. Boyer, 85 Fed. 424, 431 et seg. (W. D. Mo., 1898). See 1 Srory, 
Tue CoNnsTITUTION, §§ 907, 908. 

15 See Edward S. Corwin, “ The Spending Power of Congress — Apropos The 
Maternity Act,” 36 Harv. L. Rev. 548, 552 et seq. 

16 See “Views of The President of the United States on the Subject of 
Internal Improvements,” a paper submitted by President Monroe to Congress 
on this subject in’ connection with his veto of the Cumberland Road Bill in 
1822 —in 2 RICHARDSON, MESSAGES AND PAPERS OF THE PRESIDENTS, 142 et seq. 

17 Whether or not the prosecution of such a representative suit is within 
the power or duty of the Attorney-General of the United States is uncertain. His 
duties have not been carefully specified by the act defining the office created by 
the Judiciary Act of 1789. See 1878 U. S. Rev. Srar., §§ 346-387. At common 
law he was the proper person to proceed against public officers acting illegally 
when the interests of the general public were involved. See State ex rel. Att’y- 
Gen’l v. Cunningham, 81 Wis. 440, 51 N. W. 274 (1892). But, the United 
States being a Government of enumerated powers, the Attorney-General cannot 
be said to have all the powers possessed by that officer at common law. The 
power to bring such a suit has not been specifically provided by any statute, 
and is not included in the outline of the powers and duties of the office given 
by Caleb Cushing in 6 Op. Arr’y GEN. 326, 347. 

18 This method was used in United States v. Realty Co., 163 U. S. 427 
(1896) ; but the Court found it unnecessary to pass on the constitutionality of 
the appropriation measure attacked. 

19 By this means the question was so raised that the Court of Appeals 
of the District of Columbia felt called upon to pass on the validity of the 
appropriation in Miles Planting Co. v. Carlisle, 5 App. D. C. 147. In this 
case the court, unnecessarily it seems, held the appropriation attacked invalid. 
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in his taxes resulting from an appropriation, should be able to pay the 
sum under protest and recover back the amount collected as a result 
of the unauthorized expenditure.*® There are, however, many obstacles 
in the way of forcing the question on the Court by any of these 
methods. The decision in the Frothingham case has made it very 
difficult, if not impossible, for the-courts to exercise any check on the 
spending propensities of our legislators. 





Tuer INTERSTATE COMMERCE COMMISSION AND THE COAL Bust- 
NESS: DISCRIMINATION IN CAR SERVICE TO BITUMINOUS MINES. — 
Car shortage is the bugaboo of the American mining industry, —a 
spectre partly real and partly imaginary. With the demand for 
bituminous coal averaging slightly over ten million tons a week, 
the railroads are equipped to handle over eleven million tons a 
week.! Following a strike or other disturbance the demand may 
exceed eleven million tons a week and there may be a real shortage 
of cars. The term “car shortage,” however, is used by operators 
with reference to the physical capacity of the mines, variously esti- 
mated at from. seventeen million to twenty million tons a week.? 
Since it is extremely unlikely that the facilities of the roads will ever 
equal the physical capacity of the mines, it is evident that the car 
shortage, like the poor, is with us always. The factor responsible 
for this anomalous situation is, of course, the high cost operator. 
When prices are low he shuts down. When prices are high he opens 
his mines and calls lustily for cars.* But high prices almost invari- 
ably coincide with a demand for more coal than the roads can haul, 
and a car shortage in the real sense. Therefore cars must be diverted 
from the low cost mine to satisfy the demands of the high cost pro- 
ducer. The lowering of the output of the low cost mine results in a 
fresh increase in prices and more mines come into the field* Under 
these circumstances it becomes the thankless task of the Interstate 





20 Cf. Pollock v. Farmers’ Loan & Trust Co., 157 U. S. 429, rehearing in 
158 U. S. 60 (1921). In this case the stockholders of a corporation brought 
a bill to enjoin the corporation from paying the federal income tax on the 
ground that it was unconstitutional. Needless to say, to proceed on any theory 
of a taxpayer’s action would require complicated accounting to determine the 
exact pecuniary cost of the appropriation to the taxpayer. 

1 See Assigned Cars for Bituminous Coal Mines, 80 I. C. C. 520, 582 (1923). 
See STATEMENT TO THE UNITED StaTEs Coat CoMMISSION ON COAL TRANSPORTA- 
TION, submitted Sept. 4, 1923, by the Bituminous Operators Special Com- 
mittee, pp. 10-14. 

2 See note 1, supra. 

8 In March, 1921, out of a total of 1041 tipple mines on the Baltimore & Ohio 
589 were in operation. In September, 1922, out of a total of i120 tipple mines 
982 were in operation. 

* The Commission has drawn the line on “ wagon mines” which do not 
have their own side track and tipple, holding that the roads do not have to 
furnish them open top cars in times of car shortage. Thompson v. Pennsylvania 
R. R. Co., 10 I. C. C. 640 (1905); Swaney v. B. & O. R. R. Co., 49 I. C. C. 
345 (1918). Courts have reached the same result. Harp v. Choctaw O. & G. 
Ry. Co., 125 Fed. 445 (8th Circ., 1903); B. & O. R. R. Co. v. Public Service 
Comm., 81 W. Va. 457, 94 S. E. 545 (1917). 
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Commerce Commission to enforce “ just and reasonable distribution 
of cars for transportation of coal.” ° 

As might be expected, the mines having a steady production, usually 
the low cost mines, have attempted by various methods to secure a 
steady car supply the year round. Each mine is given a rating 
which presumably represents its daily capacity to ship, and available 
cars are distributed on that basis. A method of rating formerly in 
force on certain roads was based on the number of coke ovens owned 
by the mine. This resulted in the useless construction of coke ovens, 
and was early frowned upon by the Commission.’ A more common 
device was pooling, by which the owners of several mines were en- 
abled to allot to one mine all the cars to which they were entitled. 
This seems to have been permitted till 1919, when it was forbidden 
by the Director General of Railroads.* In 1908 the Commission 
approved a method of rating which took into account the ‘“ commer- 
cial capacity ” or past production as well as the “ physical capacity ” 
or potential production of the mine.® This necessarily discriminated 
in favor of the steady producer. In 1912, however, the Commission 
approved the “hourly production method” by which the total ton- 
nage shipped the previous month is divided by the number of hours 
worked and the quotient multiplied by ten, the number of hours in 
the recognized working day.*° Under this method the mine that 
works three days and ships thirty cars is given the same rating as 
the mine that works thirty days and ships three hundred cars. This 
is substantially the present method of rating.’ 

A mine served by two or more carriers has always demanded and 
in the past has usually secured a greater car supply than one served 
by one carrier only. In 1912 the Commission adopted the “150 
per cent rule” by holding that a “ joint” mine, one served by two 
carriers, could order seventy-five per cent of its rating from each 
carrier, provided that it received no more than its rated capacity 
from both.’? Following this decision many local mines put in 





5 See Interstate Commerce Act, as amended Feb. 28, 1920, §1, par. 12, 41 
Strat. aT L. 476. This provision is thought to be merely an express grant of 
powers previously exercised by the Commission and upheld by the Supreme 
Court. See Assigned Cars for Bituminous Coal Mines, supra. 

8 Up to the time of government operation there was no uniformity of prac- 
tise among the roads, and the rulings of the Commission, applied to particular 
cases, showed not so much the railroad situation as the Commission’s own 
attitude. 

7 Powhatan Coal & Coke Co. v. N. & W. Ry Co., 13 I. C. C. 69 (1908). 

8 Circular CS—31 (Revised), reported in 57 I. C. C. 770. In 1908 the Com- 
mission had refused to forbid pooling under the evidence presented. Rail & 
River Coal Co. v. B. & O. R. R. Co., 14 I. C. C. 86 (1908). 

9 Rail & River Coal Co. v. B. & O. R. R. Co., supra. This was followed in 
Hillsdale Coal & Coke Co. v. Pennsylvania R. R. Co., 19 I. C. C. 356 (10910). 
Cf. United States v. B. & O. R. R. Co., 165 Fed. 113 (4th Circ., 1908), where 
the court in mandamus proceedings preferred a pure physical capacity test. 

10 In re Irregularities in Mine Ratings, 25 I. C. C. 286 (1912). 

11 A fresh investigation is now pending before the Commission. In re Rules 
Governing Ratings of Coal Mines other than Anthracite and Distribution of 
Cars to such Mines, No. 13806. 

12 In re Irregularities in Mine Ratings, supra. 
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switches from other roads, and many were accorded the status of 
joint mines simply by trackage agreements. This rule was abro- 
gated under government operation and joint mines were allowed to 
order only one hundred per cent of their ratings from both carriers 
combined.'* In 1921 the “ 150 per cent rule” was again approved,'* 
but on reconsideration the “ 100 per cent rule” was restored.*® 

The most extensive method of evading the equal distribution rules 
of the Commission has been the use of the “assigned car.” This 
includes fuel cars of the railroad, fuel cars of foreign roads, and 
cars privately owned by the mines and by large consumers of coal. 
In Railroad Commission of Ohio v. Hocking Valley Ry. Co.* and 
Traer v. Chicago & Alton R. R. Co." it was held that such cars 
could be assigned to individual mines in any number, but must be 
counted against the daily distributive share of the mine, and only in 
the event that the distributive share was not equalled could unassigned 
cars be given to the mines.'* This rule was abrogated as to railroad 
cars by the Director General of Railroads’® and reinstated by the 
Commission in 1920.7? On June 13, 1923, after an investigation 
lasting over two years, the Commission practically abolished the 
system of assigned cars.?4 Equality at last is attained. 

To what extent may we expect the courts to interfere in these 
matters? It is clear that the orders of the Commission cannot be 
set aside merely because in the opinion of the court they are eco- 
nomically unsound.?* It is equally clear that an order which is 





13 CS-31 (2) (1918), afterwards CS-31 Se (4), supra. 

14 Fairmont & Cleveland Coal Co. v. B. & O. R. R. Co., 62 I. C. C. 269 
(1921). 

15 Bell & Zoller Coal Co. v. B. & O. Southwestern R. R. Co., 74 I. C. C. 
433 (1922). 

16 12 I. C. C. 398 (1907). 

17 13 I. C. C. 451 (1908). 

18 In Hillsdale Coal & Coke Co. v. Pennsylvania R. R. Co., supra, the Com- 
mission refused to countenance the practise of deducting the number of assigned 
cars from the mine rating instead of the distributive share, and reaffirmed the 
principle of the Traer and Hocking Valley cases. 

The amount of influence exercised by the assigned car is difficult to figure 
exactly. See Assigned Cars for Bituminous Coal Mines, supra, 542-545. On 
the Baltimore & Ohio about twenty-five per cent of the cars loaded were as- 
signed cars. Taking into consideration the fact that railroads alone consume 
twenty-eight per cent of the bituminous coal minéd in the country it is evi- 
dent that the practise is theoretically capable of much greater extension. 

19 CS-31 (Revised), supra, 771. 

20 In re Assignment of Freight Cars, 57 I. C. C. 760 (1920). 

21 Assigned Cars for Bituminous Coal Mines, supra. It was held that as- 
signed cars should be delivered to the consignee, but not in excess of the pro 
rata allotment for the day. If excess cars are delivered to carriers by foreign 
roads they must stand idle till the mine is allowed to receive them. 

The majority opinion simply recognizes the obvious fact of discrimination. 
Four Commissioners dissented. Commissioners Hall and Daniels stress the 
adverse effect of the decision upon the fuel supply of the railroads. Commis- 
sioner Cox performed the tour de force of piecing together a convincing dis- 
sent from quotations from the majority opinion. Commissioner Potter laid 
greatest emphasis upon the beneficial effect of the assigned car in discouraging 
the high cost mine. 

22 Kansas City So. Ry. Co. v. United States, 231 U. S. 423, 439 (1013). 
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confiscatory can be set aside under the due process clause. Since the 
Commission is empowered only to enforce “ just and reasonable dis- 
tribution of cars,” an order could also be attacked as unreasonable.”* 
It is submitted that this is not a mere difference in terminology; there 
is a substantial difference of degree between unreasonable and con- 
fiscatory action. 

The ruling of the Commission as to joint mines has recently been 
successfully attacked in the federal courts ** on the ground that it 
was unreasonable and arbitrary and resulted in taking property with- 
out due process of law. The court conceived that the joint mine had 
a natural advantage of location which had been confirmed by previous 
orders of the Commission and of which it could not constitutionally 
be deprived.?> Assuming that the argument of “ natural advantage ” 
should be upheld by the Supreme Court, it is doubtful whether an 
attack on the assigned car decision would be equally successful. It 
is well settled that a private car is to be considered as a general 
instrumentality of transportation until it is returned to its owner, and 
entitles him to no advantages over other shippers.*° The owner has 
title but little else. Therefore a drastic restriction on the beneficial 
use of the private car could hardly be taking property without due 
process of law. The railroad car is in a similar category. It is 
settled that a railroad as a shipper of coal over its own or another 
road is not entitled to any preference over other shippers.*’ The 
only ground, then, on which the decision could be attacked is that 
it is so unreasonable as to be arbitrary. Economically the order may 
or may not be wise,?® but the Commission is protected from the ac- 





23 Any order of an administrative body is prima facie reasonable, but the 
weight given to it seems to vary among different courts and judges. See B. & 
O. R. R. Co. v. Public Service Commission, supra. The Supreme Court, on 
the whole, has adopted a more favorable attitude toward the Interstate Com- 
merce Commission. 

24 New River Co. v. C. & O. Ry. Co., 293 Fed. 460 (S. D. W. Va., 1923). 
For the facts of this case, see Recent CAsEs, infra, p. 773. 

25 It is clear that a mine owner has no vested right not to have a ruling 
of the Commission changed. Whether he is entitled to any advantage from his 
location in the first place is another matter. See the dissenting opinion in Bell 
& Zoller Coal Co. v. B. & O. Southwestern Ry. Co., supra. 

26 Assigned Cars for Bituminous Coal Mines, supra, 557, 558; In the Mat- 
ter of Private Cars, 50 I. C. C. 652 (1918). At one time the Commission ap- 
proved the charging of demurrage, under certain circumstances, on private cars 
resting on the private tracks of their owners. Proctor & Gamble Co. v. C. H. 
& D. Ry. Co., 19 I. C. C. 556 (1910). 

27 Rates on Railway Fuel and Other Coal, 36 I. C. C. 1 (1915); Divisions 
of Joint Rates on Railway Fuel Coal, 37 I. C. C. 265 (1915). 

28 It is urged that the assigned car is necessary to secure for the railroads 
a cheap, steady, and uniform supply of coal. See Assigned Cars for Bituminous 
Coal Mines, supra, 538, 539, 567, 571, 576. The alternative is alleged to be 
confiscation by the roads or priority orders by the Commission. See In re 
Assignment of Freight Cars, supra; Assigned Cars for Bituminous Coal Mines, 
supra, 570, 579. The most cogent argument in favor of the assigned car is that 
it works against the overdevelopment of the coal industry. See the dissent- 
ing opinion of Commissioner Potter, Assigned Cars for Bituminous Coal Mines, 
supra, 581. 

On the other hand the National Coal Association contends that the roads use 
the assigned car as a club to get coal at improperly low prices. See VANDERBLUE 
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cusation of arbitrary action by the fact that its purpose was to 
prevent discrimination.*® Economic arguments might have consider- 
able weight,®° but should hardly be conclusive, in view of the fact 
that the Commission is presumably better fitted to weigh them than 
is the court. It would seem, therefore, that any relief for the pro- 
ponents of the assigned car must come through a change in attitude 
of the Commission, or, failing that, through an act of Congress. 





EFFECT OF THE BREACH OF A PROHIBITION OF THE ASSIGNMENT 
oF A CHosE IN Action.—In the absence of statute, there is no 
objection to a restriction against assignment of a chose in action.’ 
To constitute a breach of the restriction, the assignment must be 
voluntary * and absolute; mere pledging as security has been held 
valid in the case of an instrument otherwise negotiable.’ It is often 
stated that none but the author of the prohibition may take advan- 
tage of it,* but it is to be noted that most of the cases which so 
hold involve the rights of the assignor or his privies. Considering 





AND Burcess, RaAtLRoapS: Rates, SERVICE, MANAGEMENT, 256. The United Mine 
Workers of America object on account of the greater irregularity of employment 
at mines which are unable to get assigned cars. In the long run it might be ad- 
vantageous to the workers as well as to the country at large to concentrate at 
the lower price mines which usually receive assigned cars. In the meantime the 
theoretically surplus miners of the country, about one-third of the total num- 
ber, naturally object to losing their jobs. See the report to the United States 
Coal Commission of Sept. 22, 1923, “Irregularity of Employment in the Coal 
Industry.” 

29 Cf., however, the attitude of the West Virginia court in B. & O. R. R. 
Co. v. Public Service Comm., supra, note 23. 

30 In B. & O. Ry. v. Public Service Comm., supra, the “ reasonableness ” 
of the order turned entirely on the economic views of the court. 

1 Cf. Portuguese American Bank v. Welles, 242 U. S. 7 (1916); Larue v. 
Groezinger, 84 Cal. 281, 24 Pac. 42 (1890). It has been held impossible wholly 
to prevent transfer of a negotiable instrument, the effect of the prohibition 
merely being that the assignee takes subject to the equities of the assignor. 
Weber v. Rosenheim, 37 Ill. App. 72 (1890); Herrick v. Edwards, 106 Mo. App. 
633, 81 S. W. 466 (1904). For a statute which was construed to prevent such 
a restriction, see Thomassen v. Degoey, 133 Ia. 278, 110 N. W. 581 (1907). 
The same effect has been given to a statute which merely provided that all 
choses in action should be assignable. Bewick Lumber Co. v. Hall, 94 Ga. 5309, 
21 S. E. 154 (1894). But see Cowart v. Singletary, 140 Ga. 435, 79 S. E. 196 
(1913). A chose was held “alienable” under a statute, though in terms not 
assignable, the court saying that the prohibition admitted its alienability. 
Higgins v. McConnell, 130 N. Y. 482, 29 N. E. 978 (1892). 

2 Avila v. Pereira, 120 Cal. 589, 52 Pac. 840 (1898). See FREEMAN, Execu- 
TIons, 3 ed., 194. Cf. Norton v. Whitehead, 84 Cal. 263, 24 Pac. 154 (1890). 
If inheritance or administration were not permitted, the result would be that 
the death of the obligee would operate automatically as a forfeiture. Whether 
execution is allowed should depend on the policy of the jurisdiction toward 
spendthrift trusts. A bequest, being voluntary, should not be allowed, unless 
it be regarded as in principle like inheritance by intestacy. 

8 Butler v. Rockwell, 14 Colo. 125, 23 Pac. 462 (1890). This case adopts 
the view that the negotiability only of the instrument is affected. See supra, 
note 1. Cf. Fortunato v. Patten, 147 N. Y. 277, 41 N. E. 572 (1805). 

4 Sproull v. Miles, 82 Ark. 455, 102 S. W. 204 (1907); Wilson v. Reuter, 
29 Ia. 176 (1870) ; Board of Trustees v. Whalen, 17 Mont. 9, 41 Pac. 849 (1895) ; 
Burnett v. Jersey City, 31 N. J. Eq. 341 (1879); Fortunato v. Patten, supra. 
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that the assignee may recover from the assignor for breach of an 
implied warranty of assignability® or for failure of consideration ° 
if he is not recognized by the obligor, the authorities are justified in 
holding that the assignor is estopped to attack the transaction. The 
obligor may waive the benefit of the restriction verbally,’ by silence,* 
or by acceptance of payment under the contract.® 

A priori it would seem that the assignment of an intangible right 
in breach of contract should be wholly void,’® there being no power 
in fact to transfer the property. Usually the prohibition appears on 
the face of the contract, which in such cases is almost always in 
writing; hence a purchaser can not be deceived. By analogy to the 
authorities which hold an improper transfer of an equitable interest 
to be impossible," it may be argued that it is impossible wrongfully 
to create or transfer a chose in action, because it appears still to be 
impossible to transfer more than an equitable interest therein.!? 

The situation is, however, additionally confused when an equitable 
interest in rem is created by a contract, especially in the case of 
contracts to sell land. Although there are cases which give full 
effect to a restriction against assignment,’* many courts refuse to do 
so. These latter courts give three grounds for their decisions: (1) 
that the restriction was imposed merely as security for tender of the 
purchase money ;** (2) that a provision for forfeiture of the equitable 
estate will not be enforced without the proper words; *® (3) that the 
prohibition amounts to an invalid restraint on alienation.1® The first 
argument is unconvincing because retention of the legal title is usually 
regarded as sufficient security. The second proceeds on the assump- 





5 Emmerson v. Claywell, 14 B. Mon. (Ky.) 18 (1853). See 1 WARVELLE, 
VeEnpors, 2 ed., 85; 1 WiLListon, ConrTRACTs, 849. 

6 See 37 Harv. L. REv. 612. 

7 Francis v. Litchfield, 82 Ia. 24, 47 N. W. 998 (1899); Maday v. Roth, 
160 Mich. 289, 125 N. W. 131 (1910). 

8 Staples v. Somerville, 176 Mass. 237, 57 N. E. 380 (1900). But see Wake- 
field v. Surety Co., 209 Mass. 173, 95 N. E. 350 (1911). 

® Camp v. Wiggins, 72 Ia. 643, 34 N. W. 461 (1887). Cf. Grigg v. Landis, 
21 N. J. Eq. 404 (1870); Olcott v. Heermans, 3 Hun (N. Y.) 431 (1875); 
Cranston v. Wheeler, 37 Hun (N. Y.) 63 (1885). 

10 Cf. Burck v. Taylor, 152 U. S. 634 (1804). The city had inserted such 
a prohibition in a building contract, part of which had been assigned with the 
city’s consent and the rest without it. The unacknowledged assignee was not 
allowed to recover for his services. But cf. Portuguese-American Bank uv. 
Welles, supra. See also Omaha Standard Oil Co., 55 Neb. 337, 75 N. W. 850 
(1898). 

11 See 37 Harv. L. Rev. 612. 

12 See 2 Wittiston, ContTRACTS, 856. 

18 Lockerby v. Amon, 64 Wash. 24, 116 Pac. 463 (1911); Badger Lumber 
Co. v. Parker, 85 Kan. 134, 116 Pac. 242 (1911). See note 25, infra. Likewise 
in the case of an option, but here the equity is absent. Andrew v. Meyerdirck, 
87 Md. 511, 40 Atl. 173 (1898); Behrens v. Cloudy, 50 Wash. 400, 97 Pac. 
450 (1908). 

14 Johnson v. Eklund, 72 Minn. 195, 75 N. W. 14 (1898); McPheeters v. 
Ronning, 95 Minn. 164, 103 N. W. 889 (1905). 

15 Wagner v. Cheney, 16 Neb. 202, 20 N. W. 222 (1884), followed in Cheney 
v. Bilby, 74 Fed. 52 (8th Circ., 1896). But see Omaha v. Standard Oil Co., 
supra. 

16 Cowart v. Singletary, supra, note 1, 
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tion that there is a forfeiture, which does not necessarily or properly 
follow. The assignor did not contract that he would not purport to 
assign, if the attempt is void, the vendor and purchaser should re- 
main in statu quo. As to the third ground, restraints on alienation 
are equally invalid whether imposed on equitable or legal interests,’ 
and the majority of courts do not except restraints for a particular 
time.* If the interest of the purchaser in a contract for the sale 
of land be regarded upon exactly the same footing as that of a 
cestui, subject of course to certain conditions subsequent, and if 
restraints for a particular time are held invalid, there is much to 
be said for disregarding these restrictions. But if the reasons of 
policy behind these rules be scrutinized, it is doubtful if the result 
could be carried to such a length. A restraint for a week, a month, 
or a year is not on the same footing as those considered in the cases 
on the subject, which usually involve periods of a. least twenty-one 
years. And though the consequences of specific enforcement be 
pushed to the last extreme, the transaction still is contractual in its 
essence and the personal element remains important. The vendor 
may impose many conditions in such a contract which he could not 
in the conveyance of a present legal fee; a provision against assign- 
ment of the contract rights could scarcely be called “ repugnant ” in 
its encumbering aspect. 

Another argument often applied to all such restrictions, to permit '° 
the assignment of rights, especially money due, but not paid, under 
a contract, is that a debtor may never impose restraints upon a 
creditor’s power of alienation.2® It is, however, difficult to under- 
stand why the creditor is not bound by the provisions of the agree- 
ment by which he derived the claim.** An eminent writer ?? proffers 
the suggestion that a fair construction of the prohibition wouid relate 
it only to the delegation of duties, not to the assignment of rights. 
This appears a little strained, since assignment of duties is strictly 
impossible and the contractor may wish for many reasons to deal 
personally with the assignor.** 





17 See Gray, RESTRAINTS ON ALIENATION, 2 ed., 192. 

18 Mandlebaum v. McDonnell, 29 Mich. 78 (1874). See Gray, op. cit., 38 
et seq. See 1 WasHBuRN, Reat Property, 6 ed., 72. Contra, Churchill v. 
Marks, 1 Collyer, 445 (1844); Stewart v. Brady, 3 Bush (Ky.) 623 (1868). 
And cf. Langdon v. Ingram, 28 Ind. 360 (1867); Blackstone Bank v. Davis, 
21 Pick. (Mass.) 42 (1838). However, restraints as to a particular person are 
held valid. 

19 Such assignments have been permitted. Bank of Harlem v. Bayonne, 48 
N. J. Eq. 246, 21 Atl. 478 (1891) ; Episcopo v. New York, 35 Misc., 623, 72 N. Y. 
Supp. 140 (1901). 

20 Portuguese-American Bank v. Welles, supra; Bank of U. S. v. Public Bank, 
38 Misc. 568, 151 N. Y. Supp. 26 (1915). 

21 Clearly it is proper to assign a claim which is independent of the con- 
tract; for instance an action of quasi-contract after rescission of the agreement. 
Shively v. Semi Tropic Co., 99 Cal. 259, 33 Pac. 848 (1893). Nice questions 
may arise: a claim for an equitable accounting for improvements performed 
under a contract to sell land has been held assignable. Badger Lumber Co. v. 
Parker, supra, note 13. Contra, Zetterlund v. Texas Land Co., 55 Neb. 355, 75 
N. W. 860 (1808). 

22 See 1 Wiiuiston, ContTRACTs, 780. 

28 See Omaha v, Standard Oil Co., supra. For an instance of the jealousy 
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In a recent Canadian case ** the assignee of the vendor in a con- 
tract for the sale of land containing a prohibition against assignment, 
tried to extinguish the claim of the purchaser’s assignee. The court 
was equally divided on the point. One of the judges who favored 
the purchaser’s assignee wished to hold the transaction merely void- 
able within a reasonable time and to overrule former cases *° which 
allowed the vendor to resist performance when tendered by the 
assignee; the other was of the opinion that the benefit of such a cove- 
nant was too personal to be assigned.2® The disparity of the 
judges in reasoning and result well illustrates the judicial bewilder- 
ment on the subject. 





In rE “ Party WALL AGREEMENTS AS REAL COVENANTS.” ? — Since 
the publication of this article, the writer has had the benefit of a 
friendly criticism from a person familiar with a case there discussed, 
Logan v. United Interests, Inc.,? holding that a cestué que trust did 
not have sufficient interest in the land comprising the trust estate to 
support the running of a covenant. He points out an important 
correction in the statement of the facts, namely, that the cestui did 
not join in the conveyance made by the trustees through which the 
defendants took title, but that the grantor, whom the writer had 
assumed to be the cestui, was another person, although of the same 
name as the cestui. This fact he had had verified from the records 
in the office of the Register. 

He also thinks that not enough respect was paid to the New York 
statute in force at the time when the covenant was made (1883), 
which declared that the trustee should have the whole estate,’ and 
he cites Schenck v. Barnes,* and Melenky v. Melen,® to that point. 
That statute carried out the idea that the cestui’s right is only in 
personam, and stated that the cestui “shall take no estate or interest 
in the lands, but may enforce the performance of the trust in 
equity.” (In the present form of the statute, the language is that 
the cestui shall not take any legal estate in the property, and the 
words “in equity” are omitted.*) The writer appreciates the diffi- 
culty created by the statute — said to “add nothing to the common 
law rules,” * but would still submit that the two parts of the quoted 





with which courts defend the personal prejudices of a contracting party, sec 
Boston Ice Co. v. Potter, 123 Mass. 28 (1877). 
24 Twanicki v. Levin, [1924] 1 Dom. L. R. 171. For the facts of this case 
see Recent Cases, infra, p. 766. 
25 Atlantic Realty Co. v. Jackson, 14 Dom. L. R. 552 (1913); Re Land 
Title Act, 63 Dom. L. R. 428 (1922). 
26 Cf. Jacoby v. Whitmore, 32 W. R. 18 (1883); Davies v. Davies, 36 Ch. 
Div. 359 (1881). 
By Professor Charles E. Clark of the Yale Law School. See 37 Harv. L. 
REv. 301. 
236 N. Y. 194, 140 N. E. 240 (1923). 
See 1 N. Y. Rev. Srat., 1 ed., 729, § 60. 
156 N. Y. 316, 321, 50 N. E. 967, 968 (1808). 
233 N. Y. 109, 22, 134 N. E. 822 (1922). 
See 1909 N. Y. Consort. Laws, c. 52, § 100. 
7 Radley v. Kuhn, 28 Hun (N. Y.) 573, 578 (1883). 
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sentence are inconsistent, that the cestwi’s right “in equity” is an 
important interest in the land, sufficiently important so that a cove- 
nant may run with it, and that a ruling to the contrary is as technical 
as the ruling in Webb v. Russell,® to the effect that a mortgagor of 
land has no interest in it with which a covenant may run. 


C. Be. 





In RE “ THE EFFECT OF THE RECENT DECISIONS OF THE SUPREME 
Court ON REPRODUCTION Cost as A TEsT OF VALUE.” !'—In note 
36 of this article, on page 445, it should have been stated that the 
article therein referred to* was the joint production of Mr. William 
G. Thompson of the Boston Bar and myself; and in note 59, on page 
458, it should have been stated that the case of Haverhill Gas Light 
Co. v. Barker, as it appears in 109 Fed. 694, was the decision on the 
demurrer to the bill, and that this demurrer was argued by Mr. 
Thompson as well as by myself. 

N. M. 





RECENT CASES 


ApMIRALTY — Maritime LieENs—RUvLE oF LAcHEs FoR LIENS on Do- 
MESTIC VESSELS. — The libelant furnished supplies in New York to domestic 
ships belonging to the claimant. Supplies were last furnished in November, 
1920. Later the claimant was placed in the hands of a receiver, the court 
setting July, 1921, as the date by which creditors had to prove their claims. 
In August, 1922, the libelant asked leave to file its claims as of July, 1921, 
and also to assert maritime liens for its claims on the vessels supplied. 
Leave to file its claims was granted. To the liens, objections were taken 
by two prior mortgagees. A special master found that the liens were barred 
by laches. From the District Court’s reversal of this finding, the mortgagees 
appeal. The federal act under which the liens are claimed expressly super- 
sedes the state statutes but provides that it is not to affect existing “ rules 
of law in regard to laches.” (41 Stat. aT L. 1005, 1006, 1923 U. S. Comp. 
Stat., § 81464.) A New York statute in force when the federal act was 
passed provided for a twelve months’ limitation for liens on domestic ves- 
sels. (N. Y. Consor. Laws, c. 33, art. 4.) Held, that the New York 
statute was the existing rule of law in regard to laches, and that the liens 
were barred. Order reversed. The Fort Orange: Nolte v. Hudson Naviga- 
tion Co., 1924 Am. Mar. Cas. 276 (2nd Circ.). 

Before 1910, the maritime law in force in the United States gave to one 
furnishing repairs, supplies, or other necessaries, a lien on a foreign vessel, 
but not on a domestic vessel. The General Smith, 4 Wheat. (U. S.) 438; 
The Lottawanna, 21 Wall. (U. S.) 558. The several states, however, were 
allowed to create by statute liens of a maritime nature on domestic vessels 
enforcible in admiralty. The J. E. Rumbell, 148 U. S. 1. See N. Y. 





8 3 T. R. 393 (1789). 
1 By Mr. Nathan Matthews of Boston. See 37 Harv. L. Rev. 431. 


2 “Public Service Company Rates and the Fourteenth Amendment.” 15 
Harv. L. Rev. 249. 
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ConsoL. Laws, c. 33, art. 4. See Benepict, ApmIRALTY, 4 ed., § 198. Al- 
though these statutes were by no means uniform, the lien in each case was 
enforcible only according to the limitations imposed by the statute creating 
it. The Lottawanna, supra; The Alanson Sumner, 28 Fed. 670 (N. D. N. 
Y.); The Tawtemio, 53 Fed. 835 (E. D. N. Y.). On the other hand, a lien 
arising by force of the maritime law was barred by laches and not by a 
definite period of limitation. The Key City, 14 Wall. (U. S.) 653. See 
BENEDICT, op. cit., § 215. To remedy the existing confusion and establish 
uniformity, Congress in 1910 passed a law giving a lien on the vessel 
“ whether foreign or domestic” for repairs, supplies, and other necessaries, 
and expressly superseding the state statutes. See 36 Stat. at L. 304, re- 
enacted in the Merchant Marine Act of 1920, as § 30, subdiv. P-T, 41 
Stat. AT L. 1005, 1923 U. S. Comp. Stat., § 8146}. See 61st Cong., 2nd 
Sess., House Report No. 772, and Senate Report No. 690. See Piedmont 
Coal Co. v. Seaboard Fisheries Co., 254 U. S. 1, 11. See Fitz-Henry Smith, 
“The New Federal Statute Relating to Liens on Vessels,” 24 Harv. L. Rev. 
182; John W. Griffin, “ The Federal Maritime Lien Act,” 37 Harv. L. Rev. 
15, 16, 48. In view of the purpose of the act and the clause expressly 
superseding the state statutes, the provision that it “shall not be construed 
to affect the rules of law now existing in regard to . . . laches in the en- 
forcement of liens on vessels,” should, it seems, hardly be interpreted as 
adopting the various limitations imposed by the superseded state statutes 
as to domestic vessels. Yet that is the view taken in the principal case, in 
spite of the fact that the state limitations had been enforced, not as rules 
of laches, but as terminating the right which the state itself created. The 
Alanson Sumner, supra. The present lien, however, is created by the federal 
law and consequently a better interpretation would apply the established 
maritime rule of laches for liens on foreign vessels to all ships irrespective 
of their home ports. 


AceNncy — AcGENT’s LraBiLiry To THIRD Person —LtaBILiTty ON Con- 
TRACT FOR PARTLY UNDISCLOSED PrincrpaL.—In the body of a charter- 
party the contract was expressed to be between A and “B, Charterer.” 
It was signed “B, as agent.” A knew the fact of B’s agency but made 
no inquiry as to the identity of his principal. A sued B on a provision in 
the charter-party making the charterer liable for demurrage. From an 
order reversing a judgment for the plaintiff, this appeal was taken. Held, 
that B is not personally liable. Order affirmed. Universal Steam Naviga- 
tion Co., Ltd. v. McKelvie & Co., [1923] A. C. 402. 

In the United States an agent who discloses the fact of his agency but 
fails to disclose the name of his principal has been held liable on the 
contract. Argersinger v. MacNaughton, 114 N. Y. 535, 21 N. E. 1022. 
See 1 MecHem, AGENCY, 2 ed., § 1411; 1 WiILListon, Contracts, § 285. 
This is generally stated as an absolute rule, but undoubtedly an express 
provision that the agent assumes no obligation would be enforced. Even 
in the absence of such a provision, the test of the agent’s liability should 
depend on the intent of the contracting parties as expressed in the contract. 
Miller, Gibb & Co. v. Smith & Tyrer, Ltd., [1017] 2 K. B. 141. See 
Worthington v. Cowles, 112 Mass. 30, 31. See 1 Wittiston, ConTRACTS, § 
285. See 33 Harv. L. Rev. 591. This test was adopted in the principal case. 
The contract is construed as a whole, and the defendant’s signing “as 
agent” is deemed sufficient to show that the parties did not intend him 
to be bound personally. The decision is important in that it settles an 
apparent uncertainty in the English law as to the agent’s liability under 
similar circumstances. Lennard v. Robinson, 5 E. & B. 125; Paice v. 
Walker, L. R. 5 Ex. 173. Cf. Gadd v. Houghton, 1 Ex. Div. 357. 
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APPEAL AND ERROR— DETERMINATION AND DISPOSITION OF CAUSES — 
REMANDING CAUSE FOR ERROR IN SUSTAINING DEMURRER TO EVIDENCE. — 
In an action for negligent injuries to land and crops, the plaintiff’s evidence 
showed negligence on the part of the defendant and injury to the plaintiff, 
but there was insufficient evidence of any actual damage. The defendant’s 
demurrer to the evidence was sustained. Held, that, although the plaintiff 
was only entitled to nominal damages, it was error to sustain a demurrer - 
to evidence. Judgment reversed with directions to grant a new trial. Woods 
v. Ft. Smith & W. Ry. Co., 219 Pac. 650 (Okla.). 

Historically considered the principal case does not commend itself. At 
common law, if a demurrer to the evidence was overruled, the plaintiff was 
entitled to judgment, the jury only assessing the damages. Galveston, H. 
& S. A. Ry. Co. v. Templeton, 87 Tex. 42, 26 S. W. 1066. And if judg- 
ment was given erroneously upon a demurrer to evidence, the error was cor- 
rected by directing the proper judgment and not by granting a new trial. 
Chinoweth v. Haskell’s Lessee, 3 Pet. (U. S.) 92. See Slocum v. New York 
Life Ins. Co., 228 U. S. 364, 391, 412. Further, the principal case reaches 
an impractical result. Instead of ordering a new trial the appellate court 
should have entered judgment for the plaintiff with nominal damages and 
costs. Jones v. Western Union Tel. Co., 101 Tenn. 442, 47 S. W. 699. This 
would in effect be judgment non obstante veredicto on the evidence. Such 
a practice was unknown to the common law. See Smith v. Smith, 4 Wend. 
(N. Y.) 468, 471; Sheehy v. Duffy, 89 Wis. 6, 11, 61 N. W. 205, 207. See 
2 Tipp, PRACTICE, 920. The practice has, however, been widely adopted by 
statute, and such a statute by the better view is not deemed to violate the 
constitutional guaranty of trial by jury. Bothwell v. Boston El. Co., 215 
Mass. 467, 102 N. E. 665. Contra, Slocum v. New York Life Ins. Co., 
supra. See Ezra R. Thayer, “ Judicial Administration,” 63 U. or Pa. L. 
REv. 585.. A more enlightened view has adopted this practice without the 
aid of legislation. Muench v. Heineman, 119 Wis. 441, 96 N. W. 800. See 
Tarbell v. Grand Trunk Co., 94 Vt. 440, 451, 111 Atl. 567. Cf. Reynolds v. 
Searle, 186 App. Div. 202, 174 N. Y. Supp. 137. The result is not unfair 
to the plaintiff since he has already had his day in court. Further, by 
entering judgment for the plaintiff the court avoids the expense of further 
litigation and facilitates the determination of other cases. For these his- 
torical and practical reasons the principal case is to be disapproved. 


APPEAL AND ERROR— EFFECT OF A SUPERSEDEAS OF A Divorce DECREE 
UPON AN ORDER FoR SupporT.— The court of Quarter Sessions ordered H 
to pay his wife, W, a monthly sum for support. He secured a decree of 
divorce in the court of Common Pleas. W filed a bond and appealed 
from the divorce decree. W now petitions the court of Quarter Sessions 
to compel H to support her in accord with the previous order of that court. 
Held, that the order for support still binds H because the appeal from 
the divorce decree operated as a supersedeas. Comm. v. Kissinger, 81 Leg. 
Intell. 85 (Pa. Ct. Quart. Sess.). 

A final divorce decree, by ending the marital relation, terminates a prior 
order for support. Gilbert v. Gilbert, 83 Ohio St. 265, 94 N. E. 421. But 
in the principal case an appeal had been taken. Whether an appeal is a 
stay of proceedings is regulated by statute in almost every jurisdiction. 
However, there is authority to the effect that an appeal by its inherent 
force operates as a supersedeas. Penn. Ry. Co. v. Nat. Docks, 54 N. J. Eq. 
647, 35 Atl. 433. Contra, Hovey v. McDonald, 109 U. S. 150. A super- 
sedeas stays the proceedings and consequently prevents enforcement of the 
judgment pending the appeal. Owen v. Pomona Land Co., 124 Cal. 331, 
57 Pac. 71; Smith v. Chytraus, 152 Ill. 664, 38 N. E. grr. Similarly, a 
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supersedeas preserves the status quo. May v. Comm., 160 Ky. 785, 170 
S. W. 403; Love v. Cahn, 93 Ark. 215, 124 S. W. 259. Consequently, if 
the appeal operated as a supersedeas, the principal case rightly compelled 
the husband to support his wife, since the parties remained in the marital 
status quo. In accord with this result, it has been held that an attorney, 
who has been adjudged guilty of contempt and enjoined from practising, 
is entitled to all court privileges pending an appeal which acts as a super- 
sedeas. Bird v. Gilbert, 40 Kan. 469, 19 Pac. 924. Decisions which reach 
the opposite result in disbarment cases are influenced by considerations of 
public policy. Cf. Tyler v. Superior Court, 72 Cal. 290, 13 Pac. 856. See 
Walls v. Palmer, 64 Ind. 493. The principal case also accords with those 
cases which grant a wife a temporary allowance for support, based on the 
continuance of the marital relationship, pending an appeal from a decree 
of divorce. McBride v. McBride, 119 N. Y. 519, 23 N. E. 1065; Middleton 
v. Middleton, 19 Pa. Co. Ct. 353. The court’s conclusion that the appeal in 
the principal case acted as a supersedeas was, however, specifically based 
upon a statute which has since been repealed. See 1895 Pa. Laws, 212, § 8, 
repealed by 1897 Pa. Laws, 67, § 22. Under the present statute, an appeal 
does not operate as a supersedeas in a divorce proceeding unless it is so 
ordered by the court. See 1897 Pa. Laws, 67, §12. Since no record of 
such an order appeared in the principal case, the decree of divorce was 
effective and the previous order for support should not have been enforced. 


Brtts AND Notes — Worps oF NEGOTIABILITY — CERTAINTY AS TO PAYEE. 
— The defendants, as co-makers, executed a promissory note payable “to 
the order of the bearer.” The words “pay to the order of the bearer” 
were typewritten on the note by one of the defendants. In an action upon 
the note, the defendants asserted that it was not negotiable since the 
payee was not designated with sufficient certainty for an order instrument 
and the words “ pay to the order of” precluded its being bearer paper. 
Held, that the instrument was a negotiable promissory note payable to 
order. American Nat. Bank v. Kerley, 220 Pac. 116 (Ore.). 

By the Negotiable Instruments Law, § 8, the payee of an order instru- 
ment must be indicated therein with reasonable certainty. In the principal 
case the court decided that the word “bearer” satisfied this requirement 
because the bearer of the note was an ascertainable person at the time the 
instrument was executed. But the identity of such a payee should be in- 
dicated upon the face of the instrument. Cf. Title v. Thomas, 30 Miss. 
122; Gordon v. Anderson, 83 Ia. 224, 49 N. W. 86. See Story, Promis- 
sory Notes, 6 ed., § 35. Although the parties to the instrument could 
identify a payee described as “the bearer,” subsequent holders could not 
readily ascertain the person so designated. Accordingly, such a payee is 
not indicated with the certainty requisite for an order instrument. See 
1 DANIEL, NEGOTIABLE INSTRUMENTS, 6 ed., § 102. It seems a fair infer- 
ence that the intent of the co-makers of this instrument found expression 
in the use of the word “bearer.” Probably they actually intended to 
execute a bearer instrument, as where a bill or check is drawn payable “ to 
the order of cash.” Cf. Cleary v. DeBeck Co., 54 Misc. 537, 104 N. Y. 
Supp. 831. The court admits that when the maker of a check fills in the 
word “ bearer” following the printed words “to the order of,” the instru- 
ment is commonly recognized as payable to bearer. The fact that all the 
words were typewritten in the principal case seems no sufficient basis for 
distinguishing the two cases, Furthermore, the principal case should be 
controlled by the Negotiable Instruments Law, § 9, which declares that 
an instrument is payable to bearer when the name of the payee does not 
purport to be the name of any person. This provision is the outgrowth of 
common-law cases which held that instruments payable to a number, to 
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bills payable, or to some other impersonal payee, were bearer paper. 
Willetts v. Phoenix Bank, 9 N. Y. Super. 121; Mechanics Bank v. Straiton, 
3 Keyes (N. Y.) 365. Cf. McIntosh v. Lytle, 26 Minn. 336, 3 N. W. 983. 
While the principal case may not fall within the scope of these decisions, 
the words of the statute seem broad enough ‘to cover it. Cf. In re Ziegen- 
hein, 187 S. W. 893, 8905 (Mo. App.). Contra, Shaw v. Smith, 150 Mass. 
166, 22 N. E. 887. See BRANNAN, NEGOTIABLE INSTRUMENTS Law, 3 ed., 
40. The principal case is right in deciding that the note was negotiable; 
but such an instrument should be held payable to bearer instead of to 
order. 


CHATTEL MortGAces — AFTER-ACQUIRED PROPERTY — VALIDITY OF Mort- 
GAGE OF Crops TO BE GROWN ON AFTER-ACQUIRED LAND. — In 1921, the de- 
fendant executed a mortgage by which he conveyed to the complainant all 
the crops to be raised by the defendant on certain lands of which he was 
tenant, or on lands elsewhere in Alabama, during the years 1921, 1922, and 
1923. The complainant brings this bill to foreclose the mortgage on crops 
raised by the defendant in 1922 on lands in which the defendant had no 
interest when the mortgage was executed. From a decree sustaining a 
demurrer to the bill, the complainants appeal. Held, that the complain- 
ants acquired no interest, legal or equitable, in the crops in question. 
Decree affirmed. Moring v. Helms, 97 So. 647 (Ala.). 

Precedent in the jurisdiction of the principal case supports the decision. 
Windham & Co. v. Stephenson & Alexander, 156 Ala. 341, 47 So. 280; 
Sellers & Orum Co. v. Hardaway, 188 Ala. 388, 66 So. 460; Johnson v. 
Coosa Mfg. Co., 16 Ala. App. 649, 81 So. 141. A contrary rule obtains in 
some other jurisdictions. Richardson v. Washington, 88 Tex. 339, 31 S. W. 
614; Hogan v. Atlantic El. Co., 66 Minn. 344, 69 N. W. 1. The latter 
decisions are preferable. A mortgage on future crops, like a mortgage on 
any after-acquired property, is invalid at law if the mortgaged property is 
not potentially in existence. Page v. Larrowe, 66 Hun (N. Y.) 636, 22 
N. Y. Supp. 1o99. But equity recognizes the validity ‘of mortgages of 
future property by specifically enforcing the agreement to give security 
when the mortgagee has made advances relying on such an agreement. 
Holroyd v. Marshall, 10 H. L. Cas. 191; Richardson v. Washington, supra; 
Hogan v. Atlantic El. Co., supra. See Witiiston, SAEs, §§ 138-140. 
Whether the mortgagor, when the mortgage was executed, owned an interest 
in the land on which the crops were grown should be immaterial. Jverson v. 
Soo El. Co., 22 S. D. 638, 119 N. W. 1006. Wherever grown, the crops 
are merely after-acquired chattels, and the mortgagee deserves the equitable 
protection usual in the case of a mortgage of after-acquired chattels. 
Mortgages of crops to be grown on after-acquired land are sometimes held 
invalid for the reason that the description of the mortgaged property is 
too indefinite. Gwathney v. Etheridge, 99 N. C. 571, 6 S. E. 411; Crinkley 
v. Egerton, 113 N. C. 142, 18 S. E. 341; McDavid v. Phillips, 100 Tex. 
73, 04 S. W. 1131. When the goods come into existence there is sufficient 
definiteness for equity to protect the mortgagee. See 13 Harv. L. Rev. 508. 
Further, a less definite description will suffice between the mortgagee and 
mortgagor than between the mortgagee and third persons. Leighton v. 
Stuart, 19 Neb. 546, 26 N. W. 198; Houser v. Andersch, 61 Mo. App. 15. 
See Jones, CHATTEL Mortcaces, 5 ed., §§ 54, 55. The question of public 
policy in allowing one to assign away his future income must always be 
considered. See McDavid v. Phillips, supra, 77; Loftin v. Hines, 107 N. C. 
360, 12 S. E. 197. But the policy is the same, whether the mortgaged 
crops are raised on acquired or on after-acquired lands. Such mortgages 
are necessary if the small farmer is to secure capital for his undertakings. 
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ConTRACTS — ASSIGNMENT—- RESTRICTIONS AGAINST ASSIGNMENT. — 
The plaintiff was the assignee of the vendor under a contract to sell land 
containing a prohibition against assignment. The defendant was the assignee 
of the purchaser. The plaintiff moved to have the defendant’s caveat on 
the land removed, — a proceeding which, in substance, is one to insist on the 
breach of the prohibition against assignment in order to avoid. performance. 
The lower court denied the motion. On appeal to the Supreme Court of 
Canada the judges divided evenly, delivering opinions seriatim which did 
not agree on the grounds of decision. Judgment affirmed by operation of 
law. Iwanicki v. Levin, [1924] 1 D. L. R. 171. 

For a discussion of the principles involved, see, NoTEs, supra, p. 757. 


ConTRACTS — BENEFICIAL INTEREST UNDER MuTUAL BENEFIT INSURANCE 
PoLicy — SUFFICIENCY OF CONSIDERATION.—A member of a mutual 
benefit society took out a life insurance policy which expressly stated that 
the insured had the power to change the beneficiary. The plaintiff was 
named as beneficiary. The insured mortgaged her land and the benefit 
society agreed to pay the mortgage. In consideration of the plaintiff’s 
assignment of his beneficial interest to the benefit society as security for the 
payment of the mortgage, the insured agreed that the plaintiff should be 
subrogated to the amount of the policy to the mortgagee’s rights against 
the land.. On the insured’s death, the benefit society applied the benefits to 
the payment of the mortgage debt. The plaintiff demanded an assignment 
of the mortgage. The insured’s heir contended that the mortgage was 
discharged. The mortgagee filed a petition for directions as to the assign- 
ment of the mortgage. The heir appeals from a judgment for the plaintiff. 
Held, that the relinquishment of a beneficial interest under a mutual benefit 
insurance policy is insufficient consideration for a promise by the insured. 
Judgment reversed. Octting v. Sparks, 141 N. E. 675 (Ohio). 

The beneficial interest in a policy of a mutual benefit society is not a 
vested right, but only an expectancy which may be defeated at any time 
by the insured member. Royal Arcanum v. Behrend, 247 U. S. 304; 
Marsh v. Supreme Council, 149 Mass. 512, 21 N. E. 1070; Lahey v. Lahey, 
174 N. Y. 146, 66 N. E. 670.. See 31 Harv. L. Rev. 657. Nevertheless, 
this beneficial interest may be the subject-matter of a trust. Kerr v. Crane, 
212 Mass. 224, 98 N. E. 783; Hirsch v. Auer, 146 N. Y. 13, 40 N. E. 307; 
Peek v. Peek, 101 Ky. 423, 41 S. W. 434. And an assignment of the 
expectant interest is valid in equity. Jarvis v. Binkley, 206 Ill. 541, 69 N. E. 
582; Kimball v. Lester, 43 App. Div. 27, 59 N. Y. Supp. 540, aff’d in 167 
N. Y. 570, 60 N. E. 1130. Undoubtedly a promise made by the beneficiary 
to a person other than the insured to transfer the expectant interest is 
sufficient consideration. See Kerr v. Crane, 212 Mass. 224, 229, 98 N. E. 
783, 785. Such a promise is analogous to a promise to divide an expected 
bequest under the future will of a third party. Beckley v. Newland, 2 
P. Wms. 182. Cf. Supreme Assembly v. Campbell, 17 R. I. 402, 22 Atl. 
307. See 1 Witxiston, Contracts, §§ 112, 119. But where the agree- 
ment to relinquish the beneficial interest is between the named beneficiary 
and the insured, since the insured may at any time take it out of the 
beneficiary’s power to perform by changing the beneficiary, the situation is 
analogous to a contract in which one party reserves an unqualified right 
to cancel the bargain at his pleasure. Such a contract fails for sufficiency 
of consideration. Velie Motor Car Co. v. Kopmeir Car Co., 194 Fed. 324 
(7th Circ.); Interstate Iron & S. Co. v. Northwestern Bridge & I. Co., 
278 Fed. 50 (7th Circ.); Bernstein v. W. B. Mfg. Co., 238 Mass. 580, 
131 N. E. 200. See 1 Wituiston, Contracts, § 44. The principal case, 
therefore, seems sound. It cannot be contended that the beneficiary has 
given up a doubtful claim, since the claim forborne obviously had no 
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foundation. Majors v. Majors, 92 Neb. 473, 138 N. W. 574; Montgomery 
v. Grenier, 117 Minn. 416, 136 N. W. 9. Cf. Callischer v. Bischoffsheim, 
L. R. 5 Q. B. 449. See 1 Witiistow, Contracts, § 135. 


CoRPORATIONS — INSOLVENCY — Errect ON RicHT To ReEscInD Stock 
SUBSCRIPTION FRAUDULENTLY OBTAINED. — The defendant gave promissory 
notes to a corporation in payment for his stock subscription which had been 
induced by fraud. The corporation became insolvent and a receiver was 
appointed. ~The receiver sold the notes to the plaintiff who was not a 
holder in due course. The plaintiff sued the defendant on the notes. In the 
lower court judgment was given for the defendant on his defense of fraud. 
Held, that the trial judge erred in failing to instruct the jury that a re- 
scission by the defendant before the corporation went into the hands of 
the receiver was essential to a successful defense. Judgment reversed. 
Wilcox Trux, Inc. v. Rosenberger, 195 N. W. 489 (Minn.). 

The defendant had as against the corporation an equity of rescission for 
the fraud. Waldo v. Chicago, etc. R. R. Co., 14 Wis. 575; Henderson v. 
R. R. Co., 17 Tex. 560; Fear v. Bartlett, 81 Md. 435, 32 Atl. 322. The 
court in the instant case admits this but denies rescission against the re- 
ceiver because the receiver had all the rights of an attaching creditor and 
therefore takes free of any equity on the part of the defendant. The 
general rule, however, is that an attaching creditor is not a purchaser for 
value and a transfer to him does not cut off equities. Thompson v. Rose, 
16 Conn. 71; Oswego Starch Factory v. Lendrum, 57 Ia. 573, 10 N. W. 900; 
Jordan v. Parker, 56 Me. 557; Thaxter v. Foster, 153 Mass. 151, 26 N. E. 
434. Contra, Van Duzor v. Allen, 90 Ill. 499. See Wrtutston, SALEs, 
§620. Since a receiver of a corporation is placed in no better position 
than an attaching creditor, the mere fact that the corporation went into 
the receiver’s hands should not deprive the defendant of his right to rescind. 
Florida Land & Imp. Co. v. Merrill, 52 Fed. 77 (sth Circ.); Gress v. 
Knight, 135 Ga. 60, 68 S. E. 834; Marion Trust Co. v. Blish, 170 Ind. 686, 
84 N. E. 814. See Hicn, Recervers, 4 ed., § 315. Neither should the fact 
that the corporation had previously become insolvent cut off the defendant’s 
equity of rescission. Newton Nat. Bank v. Newbegin, 74 Fed. 135 (8th 
Circ.). Cf. Oakes v. Turquand, L. R. 2 H. L. 325. If this equity is good 
against the receiver, it is good against the plaintiff, for the plaintiff was 
not a holder in due course. Additional facts in the principal case indicate 
that the defendant was guilty of laches. This would bar the defendant’s 
defense of fraud and the case is supportable on this ground. Henderson v. 
Crosby, 194 N. W. 641 (Minn.); Olson v. State Bank, 67 Minn. 267, 69 
N. W. 904; Tierney v. Parker, 58 N. J. Eq. 117, 44 Atl. 151; In re Estates 
Investment Co., L. R. 9 Eq. 263. 


CorporaTIoONs — RIGHTS OF STOCKHOLDERS — GUARANTY OF DIVIDENDS 
BY A Lessee. —A New York statute authorizes railroads to lease their 
property with the consent of the owners of two-thirds of the stock of the 
corporations concerned. (1917 N. Y. Consort. Laws, c. 49, § 148.) The 
lessor, a New York corporation, leased all its franchises and property to 
the defendant corporation, the lease containing a guaranty by the lessee 
to the stockholders of the lessor of seven per cent dividends as rent, an 
option to cancel upon default, and a provision against reduction of the 
guaranteed annual dividend rental without the unanimous consent of the 
stockholders of the lessor. The lessee indorsed upon the certificates of 
stock of the lessor a promise to pay dividends of seven per cent in accord- 
ance with the terms of the indenture of the lease. It did not appear that 
the stockholders of the lessor consented unanimously to the lease. The 
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guaranteed dividend was later reduced, but without the stipulated unani- 
mous consent. The defendant lessee thereupon failed to pay seven per 
cent dividends as promised, and the plaintiff, a non-consenting stockholder, 
sued on the promise indorsed on the stock certificates. The defendant 
set up the later agreement with the lessor. The plaintiff moved for judg-: 
ment on the pleadings. Held, that the promise ran directly to the plaintiff, 
but that it was dependent on the continued existence of the rent stipula- 
tion, and that, the requirement of unanimous consent to changes being 
invalid, the agreement for rent had been properly modified. - Motion de- 
nied. Peabody v. Interborough R. T. Co., 121 Misc. 647, 202 N. Y. 
Supp. 287. 

The stockholder could sue on the promise indorsed on the stock certifi- 
cates, without prior demand upon the lessor. Bowers v. Interborough R. 
T. Co., 121 Misc. 250, 201 N. Y. Supp. 198. Cf. Passmore v. Allentown 
& R. T. Co., 267 Pa. St. 356, 110 Atl. 240. But an action on the cove- 
nant in the lease could be brought only by the lessor. Beveridge v. N. Y. 
El. R. R. Co., 112 N. Y. 1, 19 N. E. 489. If the provision for the unani- 
mous consent of the stockholders had been embodied in the certificate of 
incorporation, being an agreement between the associates, it might, despite 
the statute, have been enforced. Cf. Ripin v. U. S. Woven Label Co., 205 
N. Y. 442, 98 N. E. 855. As a by-law, on the other hand, such a provision 
would alter the prescribed voting method and invade the rights of the 
minority, and thus be void. Matter of R. T. Ferry Co., 15 App. Div. 530, 
44 N. Y. Supp. 539; Katz v. H. & H. Mfg. Co., 109 App. Div. 49, 95 N. 
Y. Supp. 663, aff'd in 183 N. Y. 578, 76 N. E. 1098. A fortiori, being a 
mere contract made by the corporation not unanimously assented to, 
the provision cannot cut off the power of the owners of the statutory per- 
centage of stock. Cf. Durkee v. People, 155 Ill. 354, 40 N. E. 626. 
Hence, as between the two corporations, the alteration is doubtless valid. 
The court reasoned that since the guaranty sued on expressly referred to 
the terms of the lease, which called for payment “as rent,” the obligation 
to the stockholders was no greater than that to the lessor. If such was 
the defendant’s promise, the plaintiff can not recover. But the promise 
of the lessee, incorporated in the guaranty, may perhaps be regarded as 
one not merely against failure to pay the dividend rental, but also against 
unapproved reduction of the stipulated rate, otherwise than by cancella- 
tion and renewal. The court, however, was properly influenced in its 
interpretation by considerations of public welfare and the interest of the 
lessor’s stockholders. See Joy v. St. Louis, 138 U. S. 1, 50. See 2 
WIListon, Contracts, § 626. 


CRIMINAL Law — MENTAL ELEMENT —- FoRCIBLE RETAKING FROM WIN- 
NER OF Money Lost at Carps. — The defendant voluntarily paid over money 
which he had lost at cards. Later he retook the money from the winner by 
force. He was indicted for robbery, and introduced evidence which tended 
to show that he bona fide believed that he owned the money and that he 
was entitled to its possession. The trial judge charged that, after a 
voluntary delivery of sums lost in gaming, “the winner owns the money, so 
that the forcible taking of it from his possession may constitute robbery.” 
The defendant was convicted. Held, that the money won did not become the 
property of the winner. Judgment reversed. State v. Price, 219 Pac. 
1049 (Ida.). 

The holding of the court is utterly untenable, though the reversal of the 
conviction is perfectly correct. A winner at cards clearly acquires title 
to money voluntarily paid and his title, in the absence of statute, is in- 
defeasible. If possession of property lost at play is regained by a new 
contract of purchase on credit, the agreed price must be paid. Bell v. 
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Parker, 3 Dana (Ky.) 51. Cf. Stanford v. Howard, 103 Tenn. 24, 52 
S. W. 140. And if property is delivered under an illegal contract, it may 
be replevied after peaceful recapture. Kinney v. McDermot, 55 la. 674, 8 
N. W. 656. See Smith v. Bean, 15 N. H. 577, 579. See 3 WILLISTON, 
Contracts, § 1704. Moreover, creditors of the delivering party are not 
protected. Chestnut v. Harbaugh, 78 Pa. St. 473. Accordingly, in the 
present case, the charge that the winner owned the money was correct. 
Blain v. State, 34 Tex. Cr. App. 448, 31 S. W. 368. Contra, Sikes v. 
Comm., 17 Ky. L. Rep. 1353, 34 S. W. 902. But the reversal of conviction 
was warrantable because the defendant’s honest belief that he owned the 
money negatived the specific intent necessary to the commission of larceny. 
People v. Hughes, 11 Ut. 100, 39 Pac. 492; Rex v. Hall, 3 Carr. & P. 4009. 
Cf. Comm. v. Clifford, 8 Cush. (Mass.) 215. 


ELECTION — Wire’s Consent To HusBanp’s Wit AS EQuitaBLe ELEC- 
TION. — The testator made.a will purporting to give his wife a life estate 
in land to which she held the fee. The wife was a beneficiary under the 
will in other ways. In accordance with a statutory requirement, the wife 
appended to the will at its execution her written and witnessed consent 
that the husband should bequeath away more than half his property. 
(1915 Kan. Gen. Stat., §11790.) The wife predeceased the testator, and 
upon the death of the latter, the wife’s heirs claimed the property formerly 
owned by the wife, contending that the husband’s will was ineffective to 
pass land he did not own. From a denial of this petition, the plaintiffs 
appeal. Held, that the written consent of the wife, as provided by the 
statute, has the same effect as an election after the testator’s death to 
take under the will, and that the property formerly owned by the wife 
passes under the testamentary disposition of the husband. Judgment 
affirmed. Aten v. Tobias, 220 Pac. 196 (Kan.). 

By the doctrine of equitable election, one who accepts a benefit under 
a will must adopt the whole contents thereof and renounce every right 
inconsistent therewith. Gorham v. Dodge, 122 Ill. 528, 535, 14 N. E. 44, 
46. See 4 ScHoULER, Wits, Executors AND ADMINISTRATORS, 6 ed., 
§ 3189. See 23 Harv. L. Rev. 138. By statutory provision in the juris- 
diction of the principal case, no spouse may bequeath away more than 
half his property without the written and witnessed consent of the other 
spouse. See 1915 Kan. GEN. Stat., §11790. The principal case confuses 
the equitable doctrine with the statutory requirement. (1) Election is 
always understood to mean a choice between two inconsistent benefits. 
See 4 SCHOULER, op. cit., § 3189. But the statutory waiver may be binding 
although all benefit is waived by the consenting spouse. Hanson v. Han- 
son, 81 Kan. 305, 105 Pac. 444. (2) Election need not be made until the 
value of the various alternatives can be ascertained. Medill v. Snyder, 
61 Kan. 15, 58 Pac. 962. See 2 Srory, Equity JURISPRUDENCE, 8 ed., 
§ 1098. A binding statutory waiver may be made during the testator’s life 
and before the value of the various alternatives can possibly be known. 
Chilson v. Rogers, 91 Kan. 426, 137 Pac. 936. (3) Statutory waiver, 
properly applied, affects only those rights given a spouse by statute, and 
which, by the provisions of the statute, arise only in absence of such 
waiver. See Chilson v. Rogers, 91 Kan. 426, 427, 137 Pac. 936. Equit- 
able election, however, may involve giving up rights in no way dependent 
upon coverture and existing prior to, and regardless of, statutory enact- 
ment, —as where the testator attempts to devise the beneficiary’s realty. 
See 23 Harv. L. Rev. 138. The extension of the principle of statutory 


waiver to equitable election ignores these fundamental distinctions between 
the two doctrines. 
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Equity — JURISDICTION — PROTECTION OF RIGHTS OF PERSONALITY. — 
The husband and the wife had already become estranged, and the wife had 
instituted divorce proceedings. The third member of the triangle was the 
wife’s employer. As his bookkeeper she had shown such proficiency that, 
despite the husband’s protests and his confining illness, her employer insisted 
upon monopolizing her leisure as well as her working hours. She offered 
but slight resistance, and her employer’s confidence in his own superior 
attractions induced him to parade his newly found affinity past the home of 
the husband. The complaint alleged that the victor took the opportunity 
on such occasions to impress the husband of this conquest in a taunting 
manner. The husband’s illness grew worse and he appealed to the law. 
The court enjoined the employer from associating with, calling on, or having 
anything to do with the wife, so long as she retained her marital status, 
except so as to permit her to discharge her duties as bookkeeper. Held, 
that the decree be affirmed. Witte v. Bauderer, 255 S. W. 1016 (Tex. Civ. 
App.). 

The way for the instant decision was prepared in Texas by the case of 
Ex parte Warfield, 40 Tex. Cr. R. 413, 50 S. W. 933. The court there, 
affirming the exercise of equity jurisdiction in a similar case, was not re- 
quired to pass upon the wisdom of its exercise. See 1920 Tex. Comp. Srar., 
Art. 4643. Generally, it is asserted that equity has jurisdiction only to 
protect property interests. Amgelus v. Sullivan, 246 Fed. 54 (2nd Circ.); 
Bonifaci v. Thompson, 252 Fed. 878 (W. D. Wash.). See Roscoe Pound, 
“ Equitable Relief against Defamation and Injury to Personality,” 29 Harv. 
L. REv. 640, 673-677; Zechariah Chafee, Jr., “ Progress of the Law, 1919- 
1920,” 34 Harv. L. Rev. 388, 412. See 31 Harv. L. REv. 895; 32 Harv. L. 
Rev. 436. A few courts have protected interests of personality under the 
guise of rather unsubstantial property rights. Lyon v. Lyon, 102 Ga. 453, 
31 S. E. 34. See Munden v. Harris, 153 Mo. App. 652, 134 S. W. 1076. 
Others have indicated a willingness to give relief, though the only injury 
was to an interest of personality. See Ex parte Badger, 286 Mo. 139, 145, 
226 S. W. 936, 938; Vanderbilt v. Mitchell, 72 N. J. Eq. 910, 921, 67 Atl. 
97, 100. Only isolated cases have approved the issuing of an injunction to 
protect domestic or personal interests as such. Jtzkovitch v. Whitaker, 115 
La. 479, 39 So. 409; Schulman v. Whitaker, 115 La. 628, 39 So. 737; Stark 
v. Hamilton, 149 Ga. 227, 99 S. E. 861, commented on in 33 Harv. L. REv. 
314. In the principal case equity, influenced by the wilful nature of the de- 
fendant’s conduct, properly took jurisdiction to protect the personal rights 
at stake. In the exercise of that jurisdiction, however, it would seem that 
the decree should only have enjoined those acts that were openly insulting to 
the husband. Equity should interfere in domestic disputes no further than 
is necessary to afford the protection sought. 


Evimence — STATEMENTS IN Pusiic DocuMENTS — BAPTISMAL RECORD 
As Proor or DaTE or BirtH. — To prove that the plaintiff was under sixteen, 
and hence that her remedy was not limited to the Workmen’s Compensation 
Act, a certified extract from a church record of baptisms was admitted 
against the defendant’s objection to prove the date of birth. Held, that 
the record was admissible not only to prove the fact of baptism, but also 
the age of the person baptised where such age is customarily set forth in 
the record. Judgment affirmed. Dillon v. Heller & Bros., 122 Atl. 595 

N. J.). 

A Teh register is admissible to prove the date of baptism as an entry 
in the regular course of business, if the entrant is unavailable. Kennedy v. 
Doyle, to All. (Mass.) 161. It is generally deemed admissible for this 
purpose, even though the entrant be available, under an extension of the 
public document exception or a modified theory of entries in the regular 
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course of business. Lewis v. Marshall, 5 Pet. (U. S.) 470; Hancock v. 
Catholic Benevolent Legion, 67 N. J. L. 614, 52 Atl. 301. See 3 WicMmorE, 
EvmENce, 2 ed., § 1642. This accords with the policy exhibited by recent 
vital-statistics legislation. See 1910 N. J. Comp: Stat. 2229. As a public 
record it is admissible only to prove facts within the recorder’s personal 
knowledge or facts which he has a statutory duty to record. State v. 
McDonald, 55 Ore. 419, 104 Pac. 967; Blair v. Sayre, 29 W. Va. 604, 2 
S. E. 97; Bozicevich v. Kenilworth Mercantile Co., 58 Ut. 458, 199 Pac. 
406. See Bird v. Keep, [1918] 2 K. B. 692, 698. As a regular business 
entry the record would not be admissible to prove the date of birth, in 
that this report was not made under the sanction of a regular duty. See 
Mayor of New York v. Second Ave. R. R. Co., 102 N. Y. 572, 581, 7 N. E. 
905, 909. In a pedigree case the record would be admissible for this 
purpose, where the report of the date of birth was made by a member 
of the child’s family. Jn re Turner, 29 Ch. Div. 985. See Monkton v. 
Att’y Gen’l, 2 Russ. & M. 147, 162. Cf. Blackburn v. Crawfords, 3 
Wall. (U. S.) 175; May v. May, 2 Stra. 1073. Thus the principal case is 
against the clear weight of authority. Herman v. Mason, 37 Wis. 273; 
Clark v. Trinity Church, 5 W. &. S. (Pa.) 266; Howton v. Manteuffel, 51 
Minn. 185, 53 N. W. 541; Wihen v. Law, 3 Stark. 63; Rex v. Clapham, 4 
Carr. & P. 29. It silently overrules a previous decision. State v. Snover, 
63 N. J. L. 382, 43 Atl. 1059. See Supreme Assembly v. McDonald, 59 
N. J. L. 248, 35 Atl. 1061. The result, however, is desirable in a case 
where the date of birth is customarily recorded by the clergyman, for in 
the absence of any motive to falsify, this customary duty should be a 
sufficient guaranty of accuracy. Hunt v. Order of Chosen Friends, 64 Mich. 
671, 31 N. W. 576. Cf. Hickey v. Morrissey, 50 Atl. 183 (N. J. Eq.). 
See 3 WicmorE, op. cit., § 1646. See 1910 N. J. Comp. Star. 3025. 


EvIpDENCE — STATEMENTS OF INTENT— TESTIMONY BY A ParTY AS TO 
His Past INTENT TO PRovE THE Dornc oF AN Act.— The defendant made 
a deed of certain premises to the plaintiff. Several years later the de- 
fendant conveyed the same property to the defendant X, who had notice 
of the previous deed. This is a suit by the plaintiff to have the deed to 
the defendant X declared invalid. The defense was that the first deed was 
never delivered. The court refused to allow the defendant, in order to prove 
non-delivery of the first deed, to testify that at the time of the making 
of the first deed, he intended thereby to make provision for his wife, the 
plaintiff, after his death. The defendants appeal. Held, that the evidence 
should have been admitted. Judgment reversed. Van Guilder v. Van 
Guilder, 123 Atl. 19 (Conn.). 

An intention to do an act is relevant to show the subsequent doing of 
that act. Mutual Life Ins. Co. v. Hillmon, 145 U. S. 285. This intention 
may be proved by the conduct of the person to whom the act is attributed. 
People v. Cuff, 122 Cal. 589, 55 Pac. 407; State v. Hinkle, 6 Ia. 380. It 
may also be proved by declarations of intent made previous to the alleged 
act. Mutual Life Ins. Co. v. Hillmon, supra; The San Rafael, 141 Fed. 
270 (oth Circ.). Such statements are admitted as exceptions to the hearsay 
rule. The principal case, by admitting testimony of the party himself as 
to his past intention, adds a third method. A witness may always testify 
as to his past intention whenever such intention is in issue. Crawford v. 
United States, 212 U. S. 183, 202; Grout v. Stewart, 96 Minn. 230, 104 
N. W. 966. See 1 Wicmore, Evmence, 2 ed., §581. The principal 
objection to the application of this rule to cases where the evidence of in- 
tention is not in issue, but is used only circumstantially, as in the principal 
case, is one of untrustworthiness, That fact, however, should only control 
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the discretion of the trial court. Where intention is in issue it has been 
held error to exclude this testimony. Sparks v. United States, 241 Fed. 
777 (6th Circ.). But where this evidence is being used only circumstantially 
to prove another fact, as was attempted to be done in the principal case, 
it seems that the discretion of the trial court should not have been inter- 
fered with, since the evidence is of very conjectural value and may be 
given undue weight by the jury. 


INSURANCE — INSURANCE AGENTS —ConTRACT LimiTING IMPUTATION OF 
AGENT’s KNOWLEDGE TO INSURER.— The defendant, a fraternal benefit 
society, issued a policy of life insurance to the plaintiff's husband. It 
contained provisions that it should be forfeited if the insured became in- 
temperate in drinking, and that knowledge of a local camp agent should 
not be construed to be knowledge of the society until communicated in 
writing to the head camp. The local camp agent, with knowledge that the 
insured had become a habitual drunkard, continued to collect his assessments 
and forward them to the head camp. No written advice that the insured 
had broken the conditions of the policy was given the head camp. The 
plaintiff sued as beneficiary under the policy claiming that the society, with 
knowledge of the insured’s breach, had elected to continue the policy. 
From a judgment for the defendant, the plaintiff appealed. Held, that the 
knowledge of a local agent of a benefit society is the knowledge of the 
society, regardless of an attempted contract with an insured requiring its 
communication to the society in a prescribed manner, and that the re- 
tention of dues paid by the insured constituted a waiver by the society 
of the provisions in question. Judgment reversed. Peterson v. Modern 
Woodmen of America, 220 Pac. 809 (Wash.). 

A majority of courts, following the tendency to protect the insured from 
the insurer’s superior advantages, hold void those agreements which limit 
the imputation of the agent’s knowledge to the insurer to that communicated 
to the insurer in a specified manner. Sternaman v. Metropolitan Life Ins. 
Co., 170 N. Y. 13, 62 N. E. 763; Pacific Mutual Life Ins. Co. v. Van Fleet, 
47 Colo. 401, 107 Pac. 1087; National Life Ins. Co. v. Grady, 185 N. C. 
348, 117 S. E. 289. These courts hold such agreements against public 
policy as conducive to fraud on the insured. See VANCE, INSURANCE, 336. 
Certainly it is extremely difficult for an insured to prove the actual knowl- 
edge of an insurer principal, whether acquired by an easily evaded com- 
munication in the prescribed manner or otherwise. As a practical matter, 
therefore, insurers actually knowing through their agents of the insured’s 
default could continue to accept premiums until it should become to their 
advantage to declare the policy forfeited by an unsuspecting insured, quite 
unaffected by the insured’s proof of his communication of the circum- 
stances to the agent through whom the company has offered to deal with 
him. A minority of courts, however, find this danger insufficient to justify 
denying insurance companies the general right of free contract. WN. Y. 
Life Ins. Co. v. Fletcher, 117 U. S. 519; Dimick v. Metropolitan Life Ins. 
Co., 69 N. J. L. 384, 55 Atl. 291; Hutchinson v. Hartford Life Ins. Co., 39 
S. W. 325 (Tex. Civ. App.). Cf. Continental Life Ins. Co. v. Hutchinson, 
132 U. S. 304. A further consideration on this side would seem to be an 
interest in allowing a socially valuable business to protect itself by express 
contract against the danger of an agent’s disloyalty, a danger inherent in 
the nature of the insurance business, especially in mutual benefit societies 
where the local lodge treasurer is likely to favor his fellow-member rather 
than the central organization. The balance of public policy, however, must 
depend on local conditions in each jurisdiction. 
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INTERSTATE COMMERCE — CAR SERVICE TO CoAL MINES —RIGHT OF A 
Mine SERVED BY More THAN ONE CARRIER TO PREFERENTIAL SERVICE. — 
The Interstate Commerce Commission classifies mines as joint or local, 
the former being those served by more than one carrier. Mines are rated 
according to capacity, and in times of car shortage available cars are dis- 
tributed in proportion to the ratings. Under the then existing ruling of 
the Commission a joint mine was entitled to order seventy-five per cent 
of its rating from each carrier, provided that it actually received no more 
than its rated number of cars. On complaint of the local mines the 
Commission abolished the ruling and provided that joint mines could 
order only one hundred per cent of their rated capacity from both carriers 
together. The joint mines applied for an injunction in the federal court. 
Held, that the ruling is unreasonable and arbitrary in failing to grant to 
the joint mines the natural advantage of their location and results in 
taking property without due process of law. Injunction granted. New 
River Co. v. Chesapeake & Ohio Ry. Co., 293 Fed. 460 (S. D. W. Va.). 

For a discussion of the principles involved, see NorTes, supra, p. 753. 


Joint ADVENTURES — DIVISION OF PROFITS AS A RESULT OF IMPOSSIBILITY 
or ACCOMPLISHMENT. — The defendant, an American firm, contracted to 
furnish cotton with which the plaintiffs, a Dutch firm, could fill a contract 
already made with an Austrian buyer. The cotton was to be shipped to 
Barcelona and there stored until delivery to the Austrian buyer became 
possible. The plaintiffs and the defendant were to share equally in the 
profits. While the cotton was at Barcelona, the Trading With the Enemy 
Act went into effect, and the War Trade Board refused to allow the de- 
fendant to carry out the contract. The defendant thereupon sold the cotton 
to Spaniards at a profit. This suit was brought by the plaintiffs for a share 
in these profits, and from a judgment in favor of the defendants, they ap- 
pealed. Held, that, although the parties were engaged in a joint adventure, 
on the termination of the contract by law the plaintiff cannot recover for 
a sale of the cotton to others. Judgment affirmed. Joring v. Harriss, 292 
Fed. 974 (2nd Circ.), certiorari denied in 44 Sup. Ct. Rep. 37. 

A joint adventure may be said to exist, roughly speaking, whenever two 
or more persons enter into a single business transaction. See 33 Harv. L. 
Rev. 852; 6 Minn. L. Rev. 397. The fact that the capital is furnished by 
only one of the co-adventurers does not prevent the existence of the relation. 
Marston v. Gould, 69 N. Y. 220. Among the incidents of this relation are 
the sharing of profits and losses and the presence of fiduciary duties. Lind 
v. Webber, 36 Nev. 623, 134 Pac. 461; Hoge v. George, 27 Wyo. 423, 200 
Pac. 96. See Van Tine v. Hilands, 131 Fed. 124, 127 (S. D. N. Y.); Jones 
v. Kinney, 146 Wis. 130, 132, 131 N. W. 330, 340. See 2 Rowiey, Mopern 
LAw oF PARTNERSHIP, §§ 978, 982 et seg. The principal case presents a 
situation where the specific aim’ of the adventure has become illegal. There 
are two alternative solutions to the problem thus presented. (1) The parties 
may be regarded as still engaged in the enterprise, being bound to continue 
in their former relation until the property is disposed of or until some other 
agreement is reached. Under this view, if the defendant had authority to 
sell, the plaintiff is entitled to his share of the profits. Morris v. Wood, 35 
S. W. ro13 (Tenn. Ch. App.). If he had no authority to sell, he should be 
liable for the money received through the breach of his fiduciary duty. 
Cf. Lind v. Webber, supra. (2) The relation may be regarded as terminated 
by the impossibility of performance. In that event, profits or losses sus- 
tained up to the moment of termination should be shared. Cf. Lunsford v. 
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Shannon, 208 Ala. 409, 94 So. 571. The increase in value of the cotton 
up to that time, shown here by the profit derived from the resale, represents 
the profit of the adventure and the plaintiff would be entitled to his share in 
this increase of value. The second view seems to follow an analogy to 
partnership law. See 1 Row tey, op. cit., §577. Under either view it is 
submitted that the dissenting opinion is correct. 


JupcMEents— Res Jupicara — HaBeAs Corpus Proceepincs. — The 
plaintiff was arrested for deportation under the general Immigration Act of 
1917. He instituted habeas corpus proceedings which were dismissed by 
the District Court, whose action was affirmed by the Circuit Court of 
Appeals. The plaintiff thereupon sued out a second writ of habeas corpus 
in the District Court. The new petition set forth no considerations that 
were not present in the old. The District Court discharged the writ and 
remanded the petitioner to custody. Held, that the previous discharge of 
the writ by the District Court and the affirmance thereof by the Circuit 
Court were a bar to a second application. Judgment affirmed. Wong Sun 
v. United States, 293 Fed. 273 (6th Circ.). 

At common law the doctrine of res judicata was not applied to proceed- 
ings in habeas corpus. In re Snell, 31 Minn. 110, 16 N. W. 692; Ex parte 
Partington, 13 M. & W. 679. Since habeas corpus was not an action, but 
a summary proceeding from which no appeal lay, a proper regard for the 
liberties of the people demanded that the discharge of a writ by one court 
should not be a conclusive bar to a petitioner’s bringing a new writ on the 
same facts. See Bradley v. Beetle, 153 Mass. 154, 156, 26 N. E. 429; Cox 
v. Hakes, 15 App. Cas. 506, 515. See Hurp, Hapeas Corpus, 2 ed., 258. 
See 25 Harv. L. Rev. 460; 16 Harv. L. Rev. 602. Today in the federal 
courts, as well as in some state courts, statutes have made habeas corpus 
essentially a judicial proceeding and allow a review by appellate courts. 
In re Neagle, 135 U.S. 1, 41, 42; Cuddy, Petitioner, 131 U. S. 280; State 
v. Whitcher, 117 Wis. 668, 94 N. W. 787. Consequently the interest in the 
liberties of the people no longer demands that a petitioner whose writ 
has been discharged be allowed to renew it on the same facts. Under such 
statutes the basis of the common-law doctrine has been destroyed and the 
courts properly hold that the doctrine itself is no longer applicable. Lui 
Lum v. United States, 166 Fed. 106 (3rd Circ.); Ex parte Cuddy, 40 Fed. 
62 (S. D. Cal.); Perry v. McLendon, 62 Ga. 598, 603; Gaster v. State, 
supra. Contra, Carter v. McClaughry, 105 Fed. 614 (D. Kan.), commented 
on in 15 Harv. L. Rev. 76. 


JupcmMents —Settinc AsIpDE AND VACATING— Writ oF ERROR CORAM 
Nosis.— The defendant, indicted for rape, pleaded not guilty. Before the 
case was called for trial, he changed his plea to guilty, being fully informed 
of the consequences of such a plea. The court took testimony as to the 
circumstances of the alleged crime and sentenced the defendant to death. 
Seven months after judgment the defendant moved the trial court for a 
writ of error coram nobis, accompanying the motion with affidavits of 
himself and others. The defendant by affidavit alleged that he had 
“entered his plea of guilty because he was afraid of being killed,” and set 
forth supporting facts which were to some extent corroborated by the 
affidavits of the others. The motion was denied. On appeal from this 
order, the judgment of the trial court was affirmed. (98 So. 497.) The 
defendant petitioned for a rehearing. Held, that a proper function of the 
' writ of error coram nobis is to grant relief where a plea of guilty has been 
entered under well-grounded fear of bodily harm. Petition granted. 
Nickels v. State, 98 So. 502 (Fla.). 

For a discussion of the principles involved, see Notes, supra, p. 744. 
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LANDLORD AND TENANT — REPAIR AND USE OF PREMISES — ASSUMPTION 
or Risk By TENANT. — The plaintiffs rented a house under a lease which 
contained a covenant to repair on the part of the defendant lessor. In the 
front steps of the house there was an obvious defect which could easily be 
remedied. After proper notification the defendant promised to repair the 
steps. The promise was not fulfilled, but the plaintiffs continued to occupy 
the premises without further complaint. Five months later the female plain- 
tiff lost her balance on the defective steps and suffered the personal injuries 
for which the present action was brought. A verdict for the plaintiffs was 
returned. From the denial of a motion for judgment notwithstanding the 
verdict, the defendant appealed. Held, that the tenants’ continued use of 
the defective premises amounted to an assumption of the risk. Judgment 
reversed. Stoops v. Carlisle-Pennell Lumber Co., 219 Pac. 876 (Wash.). 

By almost unanimous authority the landlord is never liable to the tenant 
for personal injuries caused by defects in the demised premises when there 
is no concealment savoring of fraud, even though under a contract to repair - 
he has done nothing. Tuttle v. Gilbert Mfg. Co., 145 Mass. 169, 13 N. E. 
465. See 1 TirrANy, LANDLORD AND TENANT, §87d(10). The isolated 
contrary decisions are usually founded on a misapplication of the principles 
of negligent maintenance of premises. Barron v. Liedloff, 95 Minn. 474, 
104 N. W. 289. Cf. Hart v. Coleman, 201 Ala. 345, 78 So. 201. The 
Washington courts reach the same result by a peculiar doctrine that the 
contract to repair lifts from the tenant the occupier’s risks and responsi- 
bilities, which he ordinarily would assume in taking over the premises, and 
places them upon the landlord. Mesher v. Osborne, 75 Wash. 439, 134 Pac. 
1092; Lowe v. O’Brien, 77 Wash. 677, 138 Pac. 295. They adduce the 
analogy of the effect that a master’s promise to repair defective machinery 
has to free the servant from his previous assumption of risk by the use of 
such machinery. Cf, Johnson v. No. Coast Stevedoring Co., 109 Wash. 236, 
186 Pac. 663. In the latter case, however, the master’s promise merely 
revives the risk of liability which attaches to his continuing duty as master. 
But the landlord has no continuing occupier’s duty upon which the risk of 
liability could so revive, for this duty is absolutely extinguished when an- 
other becomes the occupier. The principal case carries this erroneous 
analogy one step further by holding that the tenant, like the servant, re- 
assumes the risk after a reasonable time for repairing has elapsed. The 
court could have reached the same conclusion, without the tortuous device 
of a shifting assumption of risk, by repudiating all previous implications of 
the possibility of tort liability for non-feasance under a contractual duty to 
repair. 


LIMITATION oF ACTION— OPERATION AND EFFECT— BARRED CLAIM AS 
A Basis For ReLier.— Two days before H’s marriage to W in 1906, H 
conveyed his land to his sister. Later it was reconveyed to him as trustee 
for his daughters. The object of these deeds was to defeat W’s right of 
dower. After six years had elapsed, W was denied her petition for the 
cancellation of these deeds on the ground that her action was now barred. 
(Sams v. Sams, 117 S. C. 312, 108 S. E. 921.) H then contracted to sell 
the land to the plaintiff. W notified the plaintiff of her inchoate right of 
dower in this land. In an action brought by the plaintiff to protect himself 
from the assertion of this right, the lower court on W’s petition cancelled 
the original deeds, and decreed that H convey individually and not as trustee, 
and that one-sixth of the purchase price be set aside to pay off W’s dower 
should she outlive her husband. Held, that the wife, being a party defend- 
ant, was entitled to oppose the deed and claim dower. Judgment affirmed. 
Lawton v. Sams, 119 S. E. 800 (S. C.). 
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Statutes of limitations dealing with actions in personam do not extinguish 
the claim, but merely bar or suspend the remedy. See 1 Woop, LimITaATION 
oF Action, 4 ed., § 63a. A claim barred by the statute is consideration 
for a new promise. Lonsdale v. Brown, 4 Wash. 148 (3rd Circ.). See 1 
Woon, op. cit., § 68. The running of the statute cannot be made the basis 
for affirmative relief. A bill to quiet title against an outstanding personal 
claim barred by the statute cannot be maintained. Johnson v. Wynne, 
64 Kan. 138, 67 Pac. 549; Corlett v. Mut. Benefit Ins. Co., 60 Kan. 134, 
55 Pac. 844. It is submitted that, in the principal case, the wife’s claim 
should not prevent the husband from conveying a good marketable title. 
It is clear that the wife’s right to affirmative relief is gone. Sams v. Sams, 
supra. The plaintiff could only be-injured in one way by this claim — in a 
situation where the claim is involved as a matter of defense. Cf. Jackson 
v. Plyler, 38 S. C. 501, 17 S. E. 255. Such a situation might arise if, 
after the death of the husband, the wife entered upon the land. Though 
a dowress has neither a vested right nor a right of entry in any estate before 
assignment, it is possible that the plea of a right of dower might be allowed 
as an equitable defense to an action of ejectment. See 1 ScRIBNER, DoWER, 
2 ed., 27. But even if this remote contingency renders the title defective, 
there is no justification for the decree given. Since the plaintiff is a stranger 
to the original fraudulent transaction, the deeds should not be cancelled. 
At most the court should only decree specific performance with compensa- 
tion for the defect in title. Whereas the decree in the principal case allows 
the wife, though technically a defendant, to attack the original deeds, 
and the court in substance grants her. the very affirmative relief which 
previously it had denied her. 


LiTERARY PROPERTY — ALTERATIONS BY GRANTEE OF MorTIoN PICTURE 
RicHts. — The plaintiff alleges that he is the author and owner of a story 
called “ The Iron Rider,” the motion picture rights to which he sold to the 
defendant. As a first cause of action he asserts that the defendant produced 
an entirely different story, using with it the plaintiff's name, and his title, 
“The Iron Rider.” As a second cause of action he asserts that the de- 
fendant produced a story based on the plaintiff's “ The Iron Rider,” and 
advertised it with the plaintiff’s name, but entitled this production “ Smiles 
Are Trumps.” The defendant moved for judgment on the pleadings, and 
appeals from an order denying the motion as to the first count. From an 
order granting the motion as to the second count, the plaintiff appeals. 
Held, that in the absence of specific provisions in the contract, the defend- 
ant acquired from the plaintiff only the right to use the author’s name in 
connection with his story and under his own title. Ruling as to the 
first count affirmed; as to the second reversed. Packard v. Fox Film Corp., 
202 N. Y. Supp. 164 (App. Div.). 

The law recognizes not only the desire of an author to preserve a market- 
able reputation, but his pride of literary paternity as well. See 28 Harv. 
L. Rev. 689. The grantee of the motion picture rights to a story may 
make minor changes in adapting it to the screen. But if he tries to increase 
the circulation of a work entirely his own by attributing it to a better- 
known author, he offends the latter’s personal and property interests both, 
and his conduct is actionable. Curwood v. Affiliated Distributors, 283 Fed. 
219 (S.D.N. Y.). See The “ Mark Twain” Case, 14 Fed. 728, 731 (N. D. 
Tll.). Whether an author who sells the motion picture rights to a story 
should be protected against a change in the title only, is a closer question. 
Titles are conspicuous, and cases may be imagined in which the substitution 
of an absurd title would ruin the story and seriously injure the prestige and 
feelings of the author to whom it was attributed. Unless courts are to 
determine the artistic fitness of the substituted title in each instance, the 
rule of the present case, forbidding any unauthorized change of title, seems 
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desirable. De Bekker v. Stokes Co., 168 App. Div. 452, 153 N. Y. Supp. 
1066. 


Mawnbamus— Acts Susyect To Manpamus — Division oF CouNTY INTO 
EQuaLLy PopuLatep Districts.—A statute required that the board of 
county commissioners redistrict the county into three districts “as compact 
and equal in population as possible.” Although one district contained a 
majority of the population of the entire county, the board failed to act. 
The county attorney brought mandamus to compel the defendants to re- 
district. Held, that mandamus will be issued where officers, vested with 
discretionary power, have clearly misconceived their duty. Writ allowed. 
State ex rel. Ratner v. Jones 220 Pac. 275 (Kan.). 

The broad statement that mandamus will not issue to compel the per- 
formance of a discretionary duty is misleading. It is true that where an 
officer has discretion whether to act or not, mandamus will not compel the 
act. But the issue of mandamus is not always incompatible with a duty 
involving discretion, as is illustrated by the following classes of cases. 
(1) Where there is discretion to choose between different courses of action, 
mandamus can require the choice to be made. (2) Where, in such a case, 
the choice is exercised arbitrarily, mandamus will correct the abuse ~ of 
discretion. French v. Jones, 191 Mass. 522, 78 N. E. 118. See 15 Harv. 
L. Rev. 493. (3) Where the act is imperative but there is discretion as to 
the method of doing it, mandamus will order the act done. People v. 
Supervisors of Queens County, 142 N. Y. 271, 36 N. E. 1062; People v. 
Comm’rs of Highways, 158 Ill. 197, 41 N. E. 1105; People v. Board of 
Supervisors, 294 Ill. 579, 128 N. E. 645. Of this third class are cases 
where mandamus compels the division of a county into equally populated 
representative districts, although their location involves discretion. Baird 
v. Board of Supervisors, 138 N. Y. 95, 33 N. E. 827; People v. Board of 
Supervisors, 185 Ill. 288, 56 N. E. 1044; Att’y Gen’l v. Apportionment 
Comm’rs, 224 Mass. 598, 113 N. E. 581. Such cases present a theoretical 
difficulty. If the members of a board, although exercising their best dis- 
cretion individually, cannot agree upon a plan, the writ will be disobeyed. 
Yet punishment would seem unjust, and probably would not be administered. 
Ordinarily the writ will not issue where it would be useless or unenforcible. 
Wilson v. Blake, 169 Cal. 449, 147 Pac. 129; Pratt v. Amalgamated Ass’n, 
50 Ut. 472, 167 Pac. 830. However, the suggested objection apparently 
has never caused denial of mandamus. In actual practice, once their duty 
has been judicially declared, the members of a board will usually exercise 
such discretion, severally or en masse, as to perform it. The probability of 
this result properly appeals more to courts than the possibility of humilia- 
tion. See State v. Brooks, 14 Wyo. 393, 414, 84 Pac. 488, 4o1. 


MunicrpaL CoRPORATIONS — FRANCHISES AND LICENSES— NATURE OF 
RicHut To Use StrEETS FoR Motor-Bus TRANSPORTATION. — The charter of 
Dallas, Texas, provides that the city shall have the power “to confer 
upon any person or corporation the franchise or right to use the property 
of the city . . . for the purpose of furnishing to the public any general 
public service.” The same section of the charter further provides for a 
popular referendum, upon petition of five hundred voters, whenever a 
franchise is denied by the municipal Board of Commissioners. The relators 
sought to obtain a twenty-year privilege of operating a motor-bus system 
over certain routes within the city, and submitted a proposed ordinance to 
the Board of Commissioners, together with a referendum petition signed 
by the requisite number of voters. Upon the Board’s refusal to grant a 
referendum, the relators brought this action for mandamus against the 
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mayor and commissioners. The Court of Civil Appeals refused mandamus 
on the ground that the right sought was properly a license and not a 
franchise. Held, that the right sought was a franchise within the meaning 
of the referendum provision of the charter. Judgment reversed. Mc- 
Cutcheon v. Wozencraft, 255 S. W. 716 (Tex.). 

Municipal ordinances limiting and regulating the operation of motor 
vehicles for hire within the municipality have been generally upheld. See 
29 Harv. L. Rev. 437. Cf. Argenta v. Keath, 130 Ark. 334, 197 S. W. 686. 
The nature of the permission granted under such regulations has formerly 
been deemed a license. Dallas v. Gill, 199 S. W. 1144 (Tex. Civ. App.). 
Cf. Memphis v. State, 133 Tenn. 83, 97, 179 S. W. 631, 635. The state 
or municipality holds the fee in the streets for the use and benefit of the 
public. See Greene v. San Antonio, 178 S. W. 6, 7 (Tex. Civ. App.). See 
Bassitt, Motor VEHICLES, 3 ed., §§ 380-384. It would therefore seem that 
although the municipality may, in the exercise of the police power, make 
reasonable regulations governing traffic in the streets, it may neither pro- 
hibit equal opportunities of access nor grant private vested rights which 
will interfere with the public right of passage. Comm. v. Stodder, 2 Cush. 
(Mass.) 562; Hatfield v. Straus, 189 N. Y. 208, 82 N. E. 172. See Johnson 
v. New York, 186 N. Y. 139, 146, 78 N. E. 715, 717. See 1 Extiott, Roaps 
AND STREETS, 3 ed., §§ 544, 549. The privilege of using the streets for 
private gain is thus, in its inception, dependent upon public need, and, in its 
continuance, dependent upon public convenience. Baltimore v. Baltimore 
Trust etc. Co., 166 U. S. 673; Nolan v. Riechman, 225 Fed. 812 (W. D. 
Tenn.); Ex parte Dickey, 76 W. Va. 576, 85 S. E. 781. Such a privilege 
strictly would seem to be a license rather than a franchise, which is essen- 
tially a vested property right derived from the sovereign. McPhee etc. Co. 
v. Union Pac. R. R. Co., 158 Fed. 5 (8th Circ.) ; Sullivan v. Cent. Ill. Public 
Service Co., 287 Ill. 19, 122 N. E. 58. See 2 Etxiott, RoAps AND STREETS, 
3 ed., § 1050. See Joseph H. Beale, “Progress of the Law — Municipal 
Corporations,” 33 Harv. L. Rev. 1058, 1066. Courts and legislatures, how- 
ever, have broadened the meaning of franchise to include many important 
privileges in the use of public property. See Joyce, Francuises, §§ 3, 
14-16. The significance of the principal case lies in its recognition of ex- 
tensive motor-bus transportation as a medium of “ general public service,” 
and as therefore subject to the referendum provisions of the Dallas charter. 
While the “ jitney” operator may still remain a licensee, the motor-bus 
corporation is to bear the rights and obligations of an orthodox public 
utility. Cf. Terminal Taxicab Co. v. Public Utilities Comm., 241 U. S. 
252; Dallas v. Gill, supra. c 

_ Res JUDICATA—FeperAL Emptoyers’ Liapitiry Act— EFFECT OF 
Prior Awarp BY STATE WoRKMEN’s COMPENSATION Boarp. —- The plain- 
tiff’s intestate, an employee of the defendant interstate carrier, was killed 
at work in Pennsylvania. The plaintiff, his widow and sole beneficiary 
under the federal Employers’ Liability Act, sued as administratrix in a 
federal court. Thereafter she made claim as sole beneficiary under the 
state act before the Workmen’s Compensation Board of Pennsylvania, 
which found as a fact that the intestate was killed in intrastate commerce, 
and awarded compensation to the plaintiff. No timely appeal from the 
award was taken. At the trial in the federal court, the defense was that 
the injury was incurred in intrastate commerce, and that the award of 
the state board was res judicata in the present action. The court held 
that the injury was incurred in intrastate commerce, and gave judgment 
for the defendant. The plaintiff brought error. Held, that the injury was 
incurred in interstate commerce, and that the award of the state board was 
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not a bar to relief. Judgment reversed. Dennison v. Payne, 293 Fed. 
333 (and Circ.). 

By the passing of the federal Employers’ Liability Act, all state statutes 
were ousted of application to injuries in interstate commerce. WN. Y. C. 
R. R. Co. v. Winfield, 244 U. S. 147. The state courts, however, are 
expressly given jurisdiction of causes arising under the federal act. 
Mondou v. N. Y., N. H. & H.R. R. Co., 223 U. S. 1. See 36 Srar. at 
L. 291, 1916 U. S. Comp. Srat., §8662. Separate actions under each 
statute having been brought simultaneously, the federal court in the 
principal case deemed the state court’s judgment based on the theory of 
an injury in intrastate commerce altogether void. The propriety of such 
collateral attack is doubted. The pendency of an action under one statute 
is no bar to action under the other. Cory v. Lake Shore & M.S. Ry. Co., 
208 Fed. 847 (N. D. Ohio); Fisher v. Lehigh etc. R. R. Co., 20 Pa. Dist. 
444. Whether judgment in either action will conclude the parties in the 
other must depend on whether the issues tried, and the parties affected 
are the same. See 2 Biack, JUDGMENTS, 2,ed., §610 et seg. There is 
so close an identity between a personal representative and the beneficiaries 
under a state statute, that an amendment to substitute one for the other 
is ordinarily allowed, even though the statute of limitations has run. 
Missouri, etc. Ry. Co. v. Wulf, 226 U. S. 570; Wilson v. Denver & R. 
G. R. R. Co., 68 Colo. 105, 187 Pac. 1027. The same is true of an 
amendment to conform the pleadings to the requirements of the other 
statute. Baltimore & O. R. R. Co. v. Smith, 169 Ky. 593, 184 S. W. 1108; 
Kinney v. N. Y. C. & H. R. R. Co., 98 Misc. 11, 162 N. Y. Supp. 42. 
Cf. Hogarty v. Phil. & R. Ry. Co., 255 Pa. St. 236, 99 Atl. 741. It is 
arguable, accordingly, that the causes of action under the two statutes are 
the same, being based on the same operative facts, and that recovery 
under one statute merges the right of action. See 33 YALE L. J. 326. 
But cf. Troxell v. Dela., L. & W. R. R. Co., 227 U. S. 434. But a re- 
covery by a widow under a state statute does not bar other beneficiaries 
under the federal act. Williams v. So. Pac. Co., 54 Cal. App. 571, 202 
Pac. 356. Cf. Moore v. Omaha Warehouse Co., 106 Neb. 116, 182 N. W. 
597. And a pursuit of the wrong remedy which is unsuccessful on grounds 
not fatal to action under the proper statute will not prejudice the plaintiff’s 
right. Troxell v. Dela., L. & W. R. R. Co., 227 U. S. 434; Jackson v. 
Industrial Board, 280 Ill. 526, 117 N. E. 705. But a finding, by a court of 
competent jurisdiction, of the existence or non-existence of jurisdictional 
facts, appears to conclude the real parties thereafter. Jackson v. Indus- 
trial Board, 280 Ill. 526, 117 N. E. 705; Taylor v. Ramsay Co., 139 Md. 
113, 114 Atl. 830. Cf. Thaxter v. Finn, 178 Cal. 270, 173 Pac. 163. See 
1 BLACK, JUDGMENTS, 2 ed., §§ 274, 939. The suit in which an earlier 
adjudication is set up need not be on the same cause of action. Myers 
v. International Trust Co., 263 U. S. 64. See 37 Harv. L. Rev. 496. 
Although the state board, not being a “court” within the terms of the 
federal statute, had no jurisdiction to apply the federal law, it does not 
’ follow that its award does not bind the parties. Thaxter v. Finn, 178 
Cal. 270, 173 Pac. 163; Taylor v. Ramsay Co., 139 Md. 113, 114 Atl. 830. 


oS Lumbermen’s Mut. Casualty Co. v. Bissell, 220 Mich. 352, 190 N. 
. 283. 


SALES — Untrorm Sates Act — MEASURE OF DAMAGES FOR BREACH OF 
ExecutTory ConTRACT OF SALE. — The buyer refused delivery of an automo- 
bile from the seller, a local dealer. No title passed. At the time of refusal, 
the market price for the car equalled the contract price. The seller held 
the car for a time and then returned it to the manufacturer at the price he 
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paid for it. The Uniform Sales Act, § 64 (3), in force in the jurisdiction, 
provides that, “ Where there is an available market for the goods in question, 
the measure of damages is, in the absence of special circumstances show- 
ing proximate damage of a greater amount, the difference between the con- 
tract price and the market price at the time the goods should have been 
accepted.” The trial court allowed the seller damages for his full expected 
profit on the sale. Held, that under the special circumstances of the 
dealer’s selling costs, the measure of damages is the full expected profit. 
Judgment affirmed. Stewart v. Hansen, 218 Pac. 959 (Utah). 

The burden of proof of an injured party’s ability to avoid loss is on the 
wrongdoer. See 1 SEDGWICK, DAMAGES, 4 ed., § 227. Under the Act, 
however, the buyer, by showing an available market for the goods, estab- 
lishes a presumption of the seller’s ability to avoid loss by resale. But 
there are many cases where the existence of such a market will not enable 
the seller to avoid loss. The cost of resale in time and money in such 
a market may equal the profit, or the seller may have more goods than 
buyers, so that no subsequent sale and profit is in substitution for the 
first and in avoidance of its loss. Where, as in the principal case, the seller 
is a commission merchant, both situations are common, since the seller as 
a rule can secure supply for all possible sales, but must push goods upon 
buyers at such cost and effort that as a business reality he can reach but 
a limited market. The purpose of the provision for affirmative proof by 
the seller of “special circumstances,” was to allow the seller to rebut 
the theoretically convenient presumption of ability to avoid loss, when just 
such peculiar business actualities as the principal case exhibited were 
present. In view of such purpose, the courts are sound in their readiness 
to recognize as “special circumstances” any facts which actually prevent 
a seller from making up his loss by resale. Torkomian v. Russell, 90 Conn. 
481, 97 Atl. 760. Cf. Poppenburg v. Owen, 84 Misc. 126, 146 N. Y. Supp. 
478; Lowas v. Scheerer, 199 N. Y. Supp. 748; Tedford Auto Co. v. Horn, 
113 Ark. 310, 168 S. W. 133. It has been suggested that such situations be 
accommodated by judicial definition of “available market,” presumably as 
a market in which the seller can avoid loss. See 33 YALE L. J. 443. Such 
interpretation seems questionable, since it not only substitutes implication 
for express provision, but in so doing shifts to the buyer a further burden 
of going ahead with proof. 


WITNESSES — EXAMINATION — Cross-EXAMINATION OF A DEFENDANT BY 
A Co-DEFENDANT. —A, B, and C were indicted for conspiracy to extort, 
and were tried together. A, testifying in his own behalf, gave evidence 
tending strongly to incriminate B. The trial court refused to allow B’s 
counsel to cross-examine A, but allowed him to rebut A’s testimony by 
other evidence, and charged the jury to consider the evidence against each 
defendant irrespective of the evidence against the others. From a denial of 
his motion for a new trial, B appeals. Held, that the refusal to allow 
cross-examination was prejudicial error. Judgment reversed. State v. 
Crooker, 122 Atl. 865 (Me.). 

The right of cross-examination, as well as that of impeachment, should 
be tested by the character of the evidence offered rather than by the 
circumstance of who offers it.. Thus if a witness proves adverse or hostile, 
the party calling him may, in the discretion of the trial judge, ask leading 
questions, as on cross-examination. St. Clair v. United States, 154 U. S. 
134; North-American Restaurant v. McElligott, 227 Ill. 317, 81 N. E. 388. 
And it may be an abuse of discretion not to grant this privilege. State v. 
Wright, 112 Ia. 436, 84 N. W. 541. So also if the production of the witness 
is compulsory, the rule against impeachment of one’s own witnesses by 
other evidence or by cross-examination does not apply. Morris v. Guffey, 
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188 Pa. St. 534, 41 Atl. 731; Dennett v. Dow, 17 Me. 19; Williams v. 
Walker, 2 Rich. Eq. (N. C.) 291; People v. Case, 105 Mich. 92, 62 N. W. 
1017. And if the presiding judge calls the witness, both parties may cross- 
examine him. See Hill v. Comm., 88 Va. 633, 639, 14 S. E. 330, 332. 
Contra, Coulson v. Disborough, [1894] 2 Q. B. 316. Cf. People v. Baskin, 
254 Ill. 509, 98 N. LK. 957. The court’s instruction that evidence given 
on the trial of one defendant was not evidence against the others, seems 
to be an inadequate safeguard, in the absence of cross-examination. The 
right to attack the testimony collaterally by rebuttal is an insufficient 
substitute for direct attack by cross-examination. The holding in the princi- 
pal case is supported by the few authorities on the point. Comm. v. 
Mullen, 150 Mass. 394, 23 N. E. 51; The King v. Hadwen, [1902] 1 
K. B. 882; Reg. v. Burdett, 6 Cox C. C. 458; Reg. v. Woods and May, 6 
Cox C. C. 224. See State v. Gof, 117 N. C. 755, 761, 23 S. E. 355, 356. 
Cf. The King v. Paul, [1920] 2 K. B. 183. See 2 Wicmore, EvmpeNce, 
2 ed., §916. It accords with those cases which uphold the right of one 
defendant to impeach a co-defendant. State v. Goff, supra; Frasee v. 
State, 12 Okl. Cr. 134, 152 Pac. 462. Cf. In re Kasson’s Estate, 127 Cal. 
496, 59 Pac. 950. 


WoRKMEN’S COMPENSATION Acts — “ ARISING OUT OF EMPLOYMENT ” — 
UNREASONABLE METHODS OF EMPLOYEE BEYOND SCOPE OF EMPLOYMENT. 
— The plaintiff was employed as a screw-turner at a lathe worked by a 
revolving shaft beneath it. ‘The work included picking up screws which 
fell on the floor. A guard covered the shaft to within a foot of the floor, 
and rakes were provided to reach screws rolling beneath the machinery. 
In attempting to recover a screw without using the rake, the plaintiff placed 
her head beneath the guard. The shaft caught her hair and scalped her. 
The plaintiff had never received express instructions to use the rake but 
would have been severely reprimanded for her known failure to do so. The 
County Court found that, in putting her head beneath the guard, the plaintiff 
did something she was not employed to do, and that the accident did not 
arise out of her employment. The plaintiff appealed. Held, that there was 
evidence to sustain the finding of the trier of facts. Judgment affirmed. 
Fairhurst v. Hollinwood Screw Co., 129 L. T. R. 683 (C. A.). 

Negligence and disobedience in the methods an employee uses for his 
master’s benefit in accomplishing the ends of his employment, do not 
prevent an injury incurred through them from arising out of his employ- 
ment. Macechko v. Bowen Mfg. Co., 179 App. Div. 573, 166 N. Y. Supp. 
822; Blair v. Chilton, 31 T. L. R. 437. See Francis H. Bohlen, “A Problem 
in the Drafting of Workmen’s Compensation Acts,” 25 Harv. L. REv. 401, 
421-427. But where the method introduces a foreign instrumentality or 
involves an act which neither party at the time of the employee’s engagement 
could reasonably have contemplated as something he was employed to do, 
an injury from this “ added peril” does not arise out of his employment. 
Bolden’s Case, 235 Mass. 309, 126 N. E. 668; Dietzen v. Industrial Board, 
279 Ill. 11, 116 N. E. 684; Guilfoyle v. Fennesy, 47 Ir. L. T. 19; Gaunt v. 
Babcock, 55 Sc. L. R. 28. The trier of facts put the present case in this 
class. The line between the method which is a negligent doing of some- 
thing the employee was hired to do, and the method different in kind 
from anything he was employed to do, may often be doubtful. Cf. In- 
dustrial Commission v. Koppers Co., 66 Colo. 596, 185 Pac. 267; Plumb v. 
Cobden Mills, [1914] A. C. 62. But a holding that this second class may 
reasonably include a case where a workman, operating the machine to 
which he is assigned, solely in the employer’s interest and without wilful 
misconduct, uses a method from which the employer’s provision of a safety 
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appliance shows he contemplates possible accident, seems to break down 
the line and practically to apply the old defense of the employee’s negli- 
gence under a new guise. National Car-Coupler Co. v. Marr, 69 Ind. App. 
206, 121 N. E. 545; Macechko v. Bowen Mfg. Co., supra. In the light of 
the purpose of the Act to make every industry bear its human losses, it is 
hoped the decision will be only an isolated case. 





BOOK REVIEWS — 


THE AMERICAN JuDGE. By Andrew A, Bruce. New York: The Macmillan 
Co. 1924. pp. 218. 


This is a difficult book for a reviewer eager to praise. One might charac- 
terize it, with an easy conscience, as a farrago of sense, fears, untruths, 
mouldy fictions, redundant platitudes, — and let it go at that. But the book 
is important in its intentions and for the reasons which underlie a failure to 
execute them. 

The more complicated society the more it depends upon law for its ad- 
justments. That is a truism to which at least lip-service is accorded every- 
where. But the application of that truism to the American political system 
is strangely unappreciated, even by cultivated and thoughtful laymen. Ours 
is necessarily a legalistic country, because our written constitutions, with the 
history that lies back of them, potentially make of every question, from the 
affairs of a village to our international relations, not merely difficulties to 
be adjusted by peaceful processes, which we call law, but legal controversies 
to be decided by courts. In no other country is the immanence of. legal 
institutions so deep-rooted and so pervasive as with us; correspondingly, 
in no other country is a critical understanding of legal institutions so in- 
dispensable for laymen. Strangely enough, with the exception of Judge 
Cardozo’s exhilarating little volume and Dean Pound’s Spirit of the Common 
Law, this duty of enlightening laymen has hardly been attempted by the 
profession. 

It is to this great end that Judge Bruce addresses himself. “We need 
to make the law, and especially constitutional law, intelligible to the ordi- 
nary intelligent citizen” (p. 74). Especially constitutional law! “The 
public needs to be informed both as to the nature and the scope and the 
limitations of the law” (p. 171). Most assuredly! How has Judge Bruce 
satisfied the needs which he so clearly discerns? 

Throughout the book Judge Bruce seeks to convey the impression that 
“ constitutional law” is some authoritative and impersonal deposit of truth 
which, for all practical purposes, automatically gives answer when the acts 
of legislature or executive are called into question (e.g., pp. 37-8, 159, 165- 
6, 207). “Ours is a government of laws and not of men, and the members 
of our supreme courts are compelled to announce and decide not what 
they desire but that which the law and the constitution have authorized ” 
(p. 165), is a typical sentence. But no light is shed as to the process by 
which the courts ascertain what it is that the constitution has “ authorized.” 
The general impression sought to be conveyed puts Judge Bruce’s influence 
behind the mischievous assumption that our judges embody pure reason, 
that they are set apart from the concerns of the community, regardless of 
time, place, and circumstances, to become the interpreters of self-determin- 
ing words with fixed content, yielding their meaning to a process of in- 
exorable reasoning. 
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Of course Judge Bruce knows better. He knows that judges are not pas- 
sive interpreters of ready-made “law.” He knows that, for the most part 
and in decisive constitutional cases, they exercise creative power. No at- 
tempt is made, however, to enlighten a layman on the complicated process 
of “interpretation.” The judicial process of dealing with words varies with 
the words dealt with. Some legal words and phrases approach mathematical 
symbols, like a or +/, meaning substantially the same thing to all who have 
occasion to use them. Other law terms, like “ due process,” are not symbols, 
but labels of a completed and complicated process of judgment and choice. 
There are thus varying degrees of compulsion behind different words, the 
differences being due to the words themselves, their setting in the text, their 
history, their relation to the corpus of the law, etc., etc. These distinctions, 
wholly disregarded by Judge Bruce, have profound consequences in decision- 
making. 

Roughly speaking, the Constitution of the United States involves two 
types of provisions: (1) provisions making specific prohibition based on 
the history of a specific political grievance, or embodying a specific limita- 
tion of power in the division of government between states and nation; 
(2) general standards of fair play and broad divisions of power between 
states and nation. These two types of constitutional provisions result in 
two different types of adjudications, because they rest on different sources 
of material and provoke differences in mental outlook. As to the first class, 
the definiteness of the terms, the definiteness of their history, the definite- 
ness of their aims, —all combine to canalize within narrow limits the scope 
of judicial review in the rare instances when their meaning is called into 
question. The result is a part of constitutional law relatively easy of 
application, because it allows comparatively meagre play for individual judg- 
ment as to policy. But when we come to the second class, to the broad, 
undefined clauses of the constitution, we are in a decisively different realm 
of judicial action. The scope of application is relatively unrestricted, and 
the room for play of individual judgment as to policy correspondingly wide. 
Simple terms of vast content, like “liberty,” or “property,” and phrases 
like “ regulate Commerce . . . among the several States,” and “ without due 
. process of law,” are the portentous instruments of judgment upon the whole 
domain of economic, social, and industrial life. The problem is further 
complicated because we are a federated nation. One set of considerations 
comes into play when the Supreme Court mediates between nation and 
state; a totally different set when it sits in judgment upon “ social experi- 
ments that an important part of the community desires, in the insulated 
chambers afforded by the several States.” + 

Surely all this is something that Judge Bruce’s “intelligent citizen” ought 
to be told. In his pre-war writing Judge Bruce showed that he was not un- 
aware of it. But his present readers he darkens by fiction and contradiction, 
tempered with apologetics. For, it seems, judges speak pro se as well as 
for the Constitution. (See pp. 24, 49-50, 54-5, 58, 60.) “Even if the 
right to set aside a statute on the ground that it infringes on personal 
liberty be conceded, it is very doubtful, if, in many instances, our courts 
have given to the words ‘ liberty,’ and ‘ property,’ the meaning which the con- 
stitutions intended. Sometimes they have unwisely superimposed their own 
conception of the measure of liberty and property rights that should have 
been granted rather than the measure that was actually guaranteed. At 
times they have erred in holding that on questions of wisdom and necessity, 
they could, and should, overrule the wisdom and discretion of the sovereign 
legislatures” (p. 58). “ The doctrine of judicial control in these matters 





1 Truax v. Corrigan, 257 U. S. 312, 344 (1921). 
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has been grafted upon but has not been rooted in English or American 
jurisprudence. It is open to the charge of class pride and class prejudice ” 
(p. 60). Yet later we read: “When they [judges] pass upon the con- 
stitutionality of statutes and when they refuse to enforce those which vio- 
late our basic charters, they are not autocratic or undemocratic but they 
are doing their best to be democratic. Having been voted upon and adopted 
by the people as a whole, our constitutions are the most democratic of all 
our legal documents” (p. 199). And how is the poor lay reader to fit the 
following into the general picture of Judge Bruce’s book? “It is to be re- 
membered that five-to-four opinions are rarely to be found in the cases which 
deal with strict legal controversies. They are to be found in those cases 
where social, economic, and political questions are involved. Judges differ on 
questions of fact and of exigency and of governmental expediency and not 
of law. They differ, not because they are lawyers or trained in the law, 
but because some of them are individualists and some of them collectivists. 
The primary function of the courts, indeed, is to administer the established 
law and not decide economic controversies ” (p. 50). How is the “ intel- 
ligent citizen” to know what are “strict legal controversies” — and what 
are they, to the student of constitutional decisions? How does all 
this equip a lay reader to understand the scope and function of American 
constitutional law in general, and, in particular, decisions like Lochner v. 
New York,? Adair v. United States,3 Coppage v. Kansas,* Adams v. Tan- 
ner,> Southern Pacific Company v. Jensen, Hammer v. Daggenhart,’ 
Eisner v. Macomber,8 Knickerbocker Ice Co. v. Stewart,® Truax y. 
Corrigan.1° The layman must be still more puzzled in his effort to under- 
stand the mystery of the law and “especially constitutional law,” when so 
readily assured by Judge Bruce that “if the courts have at times exceeded 
their authority in passing upon the validity of statutes, . . . it is doubtful 
if any lasting harm has come from this unauthorized activity” (p. 24). 
How long is “lasting” in Judge Bruce’s time-keeping? What to him is 
“harm,” and how does he measure it? One would judge from the general 
fearsome temper of the book that popular “unrest” is deemed by him a 
potent “harm.” Surely there can be no greater harm than lack of popular 
confidence in law and in legal institutions; and Judge Bruce himself tells © 
us that it is by this “ unauthorized activity ” of our courts “ that they have 
created a large measure of the popular distrust which now prevails ” (p. 57). 

Laymen think of “law” mostly as it manifests itself in constitutional 
adjudications and in the administration of criminal justice. On the whole 
the lay emphasis responds to a shrewd instinct. The dominant notes of 
Judge Bruce’s volume confirm the layman’s notions as to the chief scope 
of law. Unfortunately, however, the book is no more enlightening in the 
portions dealing with criminal justice than we have found it to be in its 
comments on the judicial functions involved in constitutional law. The 
portions especially concerned with criminal law (chaps. V-X) are a 
curious hodge-podge of shallow generalities about social causes of crime, 
politics, inadequacies of our criminal procedure, and “ public opinion,” that 
weary scape-goat for a failure to think clearly and hardily. Not that a 
good deal of what Judge Bruce says isn’t so—if only the reader were 
made aware of it. But his conclusions, even when sustained by proved 
analysis, lack perspective, guiding detail and luminous impact. Here, 





2 198 U. S. 45 (1905). 7 247 U. S. 251 (10918). 
8 208 U. S. 161 (1908). 8 252 U. S. 189 (1920). 
# 236 U.S. 1 (1015). ® 253 U. S. 149 (1920). 
5 244 U. S. S590 (1917). 10 257 U. S. 312 (1921). 
6 244 U.S. 205 (1917). 
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for instance, is Judge Bruce’s summary of the conditions determining law 
enforcement in this country: 

“The curse of the American administration of the criminal law, is our 
system of politics, the fact that the under-world has a vote as ‘well as 
the upper-world, and above all the short tenure of office of all our public 
officials ” (pp. 92-3). 

Let any one compare this analysis with the penetrating statement of causes 
and remedies made by Judge Charles M. Hough to the Special Committee 
of the American Bar Association,"! or with the following summary by Dean 
Pound of the defects in our system of criminal justice: 

“ (1) The transition from rural to urban and thence to metropolitan con- 
ditions has been met not by intelligent reconstruction, but by patching and 
addition of members; (2) lack of continuity in administration ; (3) rigidity 
of organization, making adjustment to the exigencies of rapid growth and 
exceptional diversity of population impossible; (4) a tendency to perfunctory 
routine growing out of the foregoing circumstances; (5) division of power 
and diffused, ill-defined responsibility, making it difficult to hold anyone 
to account for unsatisfactory results; (6) an assumption of versatility on 
the part of the officials and subordinates, whereby they are expected to 
do specialized work offhand, in a system of frequent rotation, without any 
adequate provision for the specialization involved in the large undertaking 
of enforcing the criminal law in a modern city; (7) want of provision for 
intelligent study of the functioning of administrative machinery, either by 
those who operate it or by others.” 3” 

Here we have the kind of diagnosis which is capable of guiding opinion 
and furnishes blue-prints for social construction. Such an analysis of de- 
fects suggests the problems for reform, of which the most important are 
the reshaping of the substantive criminal law, the organization of the admin- 
istration of justice, adequate provision for petty prosecutions and preventive 
methods — always remembering, in the words of Mr. Alfred Bettman, 
“the unescapable influence of the atmosphere, the traditions, the ideals, 
and the standards of the community itself.” 1° 

But Judge Bruce is too preoccupied with “selling” the American Judge 
to give a painstaking critique of the problems of present-day law enforce- 
ment. The chief aim, apparently, is to clear the courts of all responsibility 
for the justified discontent with what Senator Root calls “the product ” of 
our judicial system.‘* And so we have an application of most transparent 
whitewash: “Certain it is that no modern appellate court reverses a judg- 
ment unless it is satisfied that a fundamental right has been violated” (p. 
178). Just a few words with the head of his law school, Dean Wigmore, 
would surely have saved Judge Bruce such an egregious lack of humor. 
And how Dean Wigmore must have rubbed his eyes as he went on to read: 

“The danger in America, indeed, is not that the courts will enforce the 
so-called technicalities too much, but that they will observe them too little, 
and that the whole administration of the law will be thus thrown into 
anarchy and disrepute” (p. 170). 

If what is revealed by the reports does not disturb his complacence, let 
Judge Bruce turn to Wigmore on Evidence, say § 21 (2d ed.). Does he 
really think that Senator Root’s comparison in 1914 between English and 





11 Reports of Special Committee on Law Enforcement, 1923, p. 31. 
12 CRIMINAL JUSTICE IN CLEVELAND, 614. 
13 Bettman, Prosecution, in CrmmmNat Justice mv CLEVELAND, 85, 225. 
14 Root, “ Public Service by the Bar,” 41 Am. Bar Assn. REP. 355, 358; 
ADDRESSES ON GOVERNMENT AND CITIZENSHIP, 523. 
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American litigation is no longer applicable: “ We have got into a bad habit 
. we are too apt to play a game instead of trying to get down as rapidly 
as possible to the merits of the case” ? ® 
In view of his exaltation of our existing system, it is not too surprising, 
however disheartening, that Judge Bruce “ views with alarm” one of the 
most notable achievements of recent years in procedural reform — the small- 
claims courts: “.. . serious dangers are involved in their creation. They 
are informal and they are presumed to be informal. Being informal they 
are often arbitrary. They represent and enforce the justice of the benefi- 
cent despot rather than that of the established law” (p. 190). Here is a 
matter vital to the great masses, and vital to continued confidence in law. 
What is the basis for this condemnation of the actual working of the small- 
claims courts? The testimony available is all the other way, as evidenced 
by the reports at last year’s meeting of the American Bar Association,!® 
and in the report, now in preparation, for the Carnegie Foundation by 
Reginald H. Smith, bringing down to date his Justice and the Poor (1919). 
One might go on, applying the scientific scalpel to almost every page of 
this book. It is not a congenial task and would only add cumulative evi- 
dence to what must be abundantly clear. The book is neither scholarly nor 
scientific. An exposition of technical problems for laymen makes a par- 
ticularly exacting demand on scholarship. The paraphernalia and pomp of 
learning must be dispensed with; learning must be distilled in draughts 
at once pure and potent. But rhetoric is not the layman’s substitute for 
technical jargon and a problem cannot be simplified by suppression of its 
difficulties. Judge Bruce’s pages are not only unencumbered by any heavy 
apparatus of recent legal writings; they show no traces that scholars have 
labored in fields from which he brings reports to laymen. If this book be the 
only witness, Mr. Justice Holmes,!’ Judge Cardozo,‘* Dean Pound ?° might 
as well not have written on the way courts work; to one expounding stare 
decisis to laymen the essays of Edward B. Whitney,?° John C. Gray,?! Dean 
Wigmore,” and Judge Cardozo ?* are apparently a closed book; the com- 
plicated problems of judicial lawmaking are considered without laying under 
tribute the labors, among others, of Holmes,?* Pound,?* or Plucknett ;2* the 
use of the injunction in industrial controversies is dealt with as though it 
had not raised issues of the deepest concern to devoted believers in “ the 
reign of law.” 27 
Much as the flavor and substance of scholarship are wanting, the book is 
still less touched by the scientific spirit. Fear permeates the book; Robin- 





15 Elihu Root, “ The Layman’s Criticism of the Lawyer,” 39 Am. Bar Assn. 
REP. 386, 400, 401. 

16 47 Am. Bar Assn. REpP., 551-6. 

17 Cottectep LEGAL PAPERS, passim. 

18 THe NATURE OF THE JUDICIAL PROCESS. 

19 E.g., “ The Theory of Judicial Decision,” 36 Harv. L. Rev., 641, 802, 940. 

20 “The Doctrine of Stare Decisis,” 3 Micu. L. Rev. 80. 

21 “ Judicial Precedents.— A Short Study in Comparative Jurisprudence,” 
o Harv. L. Rev. 27. 

22 “ The Judicial Function,” 9 Mopern Lecat Pxitosopuy SERIES, xxvi. 

23 See Lecture IV of THe NATURE OF THE JUDICIAL PROCESS. 

24 See Southern Pacific Co. v. Jensen, 244 U. S. 205, 218 (1917). 

25 “ Common Law and Legislation,” 21 Harv. L. Rev. 383. 

26 STATUTES AND THEIR INTERPRETATION IN THE First HALF OF THE Four- 
TEENTH CENTURY. 

27 See e.g., Brandeis, J., in Truax v. Corrigan, 257 U. S. 312, 354 366-370 
(1921) ; Amidon, J., in Gt. Northern Ry. Co. v. Brosseau, 286 Fed. 414 (D. N. D., 
1923). See also Zechariah Chafee, Jr., “The Progress of the Law, Equitable 
Relief Against Torts,” 34 Harv. L. Rev. 388, 400-407. 
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sonphobia 2* dominates it. The sad truth is that Judge Bruce made for 
the cyclone cellar after his grievous experience when North Dakota went 
Non-Partisan, and the book was largely written in the cyclone cellar. In 
truth the book should have been called “The North Dakota Judge” for 
it is he, as Judge Bruce sees him, that he constantly has in mind. Explicitly 
numerous generalizations are based on North Dakota data (e.g., pp. 21, 
26, 47, 79, 81, 167, 182) and elsewhere the references are obviously to 
Judge Bruce’s former state (e.g., 178-9, 190). A fruitful book in social 
science cannot be written by a pen moved by fear and dipped in a grievance. 
And so we have a book by two Bruces —the pre-war Hull-House Bruce, 
and the post-war fear-ridden Bruce. Both wrote. The one wrote “Laissez 
Faire and the Supreme Court,” 2° “ The Anthracite Coal Industry,” *° “ The 
Illinois Ten Hour Law,” *! “Conservation of our National Resources,” *? 
“The Common Law and Judicial Legislation”; ** the other wrote “ Inter- 
state Commerce and Child-Labor,”** “Interest of the Public in Legal 
Education,” ** “The Tyranny of the Taxing Power.”** In the present 
book these two streams are strangely blended. Two different wines do not 
make a good cocktail simply because one is bitter. 

Judge Bruce set out to “save the country” instead of enlightening it to 
save itself. 

FELIX FRANKFURTER. 





Tue Expert Witness. By C. Ainsworth Mitchell, M.A. Cambridge: 
W. Heffer & Sons, Ltd. New York: D. Appleton & Co. 10923. 
pp. xv, 188. 


This book is an addition to the slowly accumulating material which assists 
in making more available to courts of law the results of scientific progress. 
The author, C. Ainsworth Mitchell, M.A., editor of The Analyst, London, 
is qualified by technical qualifications and a judicial temperament to dis- 
cuss the important questions in this book. 

The work covers a wide field from Evidence of Identity to the Applica- 
tion of Expert Evidence to Historical Investigations, and it is not to be 
expected that as brief a work could discuss all of the subjects treated 
in detail, and in this particular it may be somewhat disappointing. What 
it sets out to do, however, and does do, is to show the many phases of 
scientific investigation that have application to trials at law. The book 
shows what can be proved rather than how to prove the various questions 
discussed. Among the subjects discussed are: Expert Evidence, Evidence 
of Identity, Identification of Skin Prints, Medical Evidence, The Evidence 
of the Chemist, Scientific Evidence in Poison Trials, Bacteriological Evi- 
dence, Documentary Evidence, The Expert in Handwriting, Experts in Art, 
Application of Expert Evidence to History. 

There is great need for a book of this kind and it emphasizes through- 
out the idea that science should be more directly and efficiently employed in 





28 See Bruce, “ Judicial Buncombe in North Dakota and other States,” 88 
Cent. L. J. 136; and Judge Robinson’s reply, 88 ibid., 155. 

28 20 GREEN BaG 546 (1908). 

80 7 Micu. L. Rev. 627 (1909). 

81 8 Micn. L. Rev. 1 (1909). 

82 49 U. or Pa. L. Rev. 125 (1909). 

33 44 Cut. Lec. N. 60 (1911). 

84 3 Minn. L. REv. 89 (1919). 

35 45 Am. Bar Assn. REP. 480 (1920). 

36 18 Micu. L. REv. 508 (1920). 
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the promotion of justice. The book will not give satisfaction to both 
partisan advocates in a case involving a scientific question, but will dis- 
tinctly aid those who are endeavoring to discover and prove the facts. 

The spirit of advocacy has tended to prostitute scientific subjects and 
scientific men because of the contentious character of legal controversies. 
The necessity for evidence of certain kinds has led advocates to develop 
an industry and persistence that finally finds what is wanted. And it must 
be said of expert testimony that depends entirely upon the assertion of 
the witness that courts look upon such testimony with an incredulity that 
often is fully warranted. 

This book points out the fact, however, that in connection with many 
scientific questions it is not a question of merely believing the witness, but 
of understanding the witness. The changed emphasis is that which makes 
evidence of this kind appeal to the intelligence of the hearer rather 
than merely to his credulity. This is a long step in advance and in con- 
nection with evidence that can be illustrated and explained, as, for example, 
much evidence relating to disputed documents and certain phases of chemis- 
try, the change in the attitude of the courts makes such evidence in effect 
demonstration evidence rather than merely opinion evidence.t_ Mr. Mitchell 
discusses this phase of the subject in relation to many different scientific 
questions, and in this particular the book will surely promote justice. 

Expert testimony relating to documents has long been under a cloud in 
England, and this book is a pronounced recognition of the progress in 
this subject that has been made in the United States that is now recognized 
in British Courts. 

The book quotes some of the usual criticisms of testimony of this kind, 
the accuracy of which is doubtful, but have furnished interesting reading 
matter in the law journals. When the circumstances of a case are all 
understood, then certain inferences or statements regarding it are received 
with their true value. Much testimony regarding documents in the past 
has been merely “ assertion testimony ” and not of the demonstrative class, 
and of course should be subject to the same criticism as the same kind of 
testimony of any other class. This book points out the futility of opin- 
ion evidence by those who have merely observed a handwriting. English 
courts, like those in America, permit a witness to express an opinion as 
to the identity or genuineness of a handwriting, if he has seen the person 
write only once and that thirty or forty years before. It is difficult to 
conceive anything more unscientific than this rule. 

Mr. Mitchell contributes some valuable matter relating to the examina- 
tion of inks and pencil writings, which fall more especially into his field as 
an analyst. 

There has unfortunately been included in the chapter on handwriting a 
commendation of certain methods of measurements and averages, devised 
originally by the late Persifor Fraser in this country, and more recently 
exploited in France. Like Mr. Fraser’s theory of identifying individuals 
by the microscopic indentations on the edges of lines, this measurement 
method is equally unreliable. It serves to put testimony of this kind into 
the class of “ assertion” testimony, as it is impossible for a hearer either 
to verify or criticise the evidence presented, and the personal equation of 
the witness in making and reporting the testimony cannot properly be 
eliminated. This “plotting in curves” of the characteristics of hand- 





1 Boyd v. Gosser, 78 Fla. 64, 82 So. 758 (1919); Baird v. Shaffer, ror 
Kan. 585, 168 Pac. 836 (1917); In re O’Connor’s Estate, 105 Neb. 88, 179 
N. W. 401 (1920) ;,Jn re Nelson’s Estate, 216 Pac. 368 (Cal., 1923) ; Hirshfield v. 
Dana, (Cal.) (not yet reported). 
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writing, extending into the fractions of millimeters and the hundredths of 
degrees of slant, only tends to confuse and does not demonstrate. This 
use of abstruse terms and technical words, and the employment of methods 
that cannot be understood by the ordinary observer, are operations dear 
to the heart of certain superficial scientific men who thus, to the uninformed, 
appear to be very scientific. In all the fields of expert testimony this un- 
fortunate tendency is a constant temptation and should be avoided. This 
criticism applies not to the work of Mr. Mitchell but to these special 
methods and theories regarding the proof of handwriting. 

It is to be hoped that later the author will take some of his separate 
brief chapters and develop them into more extended treatises, where he 
can illustrate and explain not only what the courts can use but just how 
they can use it. ALBERT S. OSBORN. 





THE DEVELOPMENT OF INTERNATIONAL LAW AFTER THE WorLD War. By 
Otfried Nippold. Translated from the German by Amos S. Hershey. 
Oxford: Clarendon Press. 1923. pp. xv, 241. 


The title of this volume is misleading. It is not an account of the post- 
war development of international law, though for this there is need. It is 
not a post-war book in any sense. It is rather a war-time discussion of 
problems then current as to the nature of the peace and the kind of inter- 
national society which the peace should be made to serve. Dr. Scott, in 
an introductory note, christens it “to all practical intents and purposes a 
commentary on the League of Nations before its birth.” It is indeed an 
important contribution to the literature of the League of Nations before its 
birth. But neither in its prophetic quality nor in its general substance does 
it seem an important contribution to the post-war literature of international 
organization. So that the reasons for its publication in America in 1923, 
in view of all that has happened since the war in international organization, 
do not seem striking or obvious. 

Professor Nippold, like so many others, was caught in the vortex of the 
war and came to put coercion at the core of his plans for organization. 
“The conviction of the necessity of such coercive measures was virtually 
wrung from me, so opposed is it to my whole former conception of inter- 
national law,” he says (p. 33). In his fourteen postulates of a league of 
nations, he relies very largely on mutual guarantees of territorial posses- 
sions, and on economic and military measures to be taken against a re- 
calcitrant state. Of course all of this is conditioned on a peace treaty by 
which “the war preparations of the individual powers should be reduced to 
a reasonable degree, so that no single state would any longer be in a position 
to bid defiance to the might of the league.” In other words, his ideas of 
future organization shared the over-sanguineness of most people in Allied 
countries during 1917. 

It was forzseen that the league which was thus envisaged might supersede 
the “lega) community ” represented by the Hague Conferences. Professor 
Nippold realized that at the time he wrote, in 1917, confidence in the Hague 
system was lacking, and he emphasized the need for a different atmosphere 
from that of The Hague. Yet a few people in the United States, though 
hardly in other countries, seem still to cling to their allegiance to the Hague 
Conferences. Even Dr. Scott in his introduction “ sees in a return to the 
Hague Conferences the hope of the future.” 

Professor Nippold’s work is a valuable historical document. It is a good 
illustration of the aspirations among many scholars in neutral countries dur- 
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ing the war. But it is not more. It does not grapple with our present 
problems. Jf its translation into English could have been completed during 
the war, it might have served some better purpose. 






MANLEY O. Hupson. 












TREATIES, CONVENTIONS, INTERNATIONAL AcTS, PROTOCOLS AND AGREEMENTS 
BETWEEN THE UNITED STATES OF AMERICA AND OTHER POWERS, 1910- 
1923. Senate Document No. 348, 67th Congress, 4th Session. 







This is a third volume of the collection usually known as “ Malloy’s 
Treaties,” published in two volumes in 1910, as Document No. 357, 61st 
Congress, 2nd Session. It supersedes the smaller volume compiled by Gar- 
field Charles in 1913. In the main it follows the plan of Malloy’s compila- 
tion. The new volume fortunately includes the treaties of the Paris Peace 
Conference signed but not ratified by the United States, and some of these 
treaties are thus made available to the American public for the first time. 
In some instances, exchanged notes and other documents less formal than 
treaties have been included. Thus, the Lansing-Ishii Agreement and the 
notes exchanged with reference to the agreement for the German-American 
Mixed Claims Commission, are to be found, as well as the China Consortium 
Agreement. Frequently, also, the text of the President’s proclamation with 
reference to a treaty is reprinted, and in some instances the actual text of 
the President’s ratification. 

Of course, this volume lacks authority in the sense that it does not present 
authenticated texts. It is prepared under the direction of the Committee on 
Foreign Relations of the Senate, and published as a Senate Document, of 
which additional copies are printed for the use of the Senate Committee. 
It does not carry the weight of preparation by the Department of State, 
or indeed its imprimatur. 

Yet, our situation is such that the citizen and to some extent the student 
and the lawyer must depend on these volumes for his treaty texts. They 
are the only form in which treaty texts are easily available to most people. 
Few libraries and fewer individuals have the Treaty Series published by the 
Department of State; indeed, it cannot be subscribed for by individuals — 
one has to pick up copies as he can. The authoritative texts in the Statutes 
at Large frequently appear late, and they are not widely accessible. More- 
over, the Statutes at Large must be supplemented by the information in 
Foreign Relations, the volumes of which appear extremely late. The truth 
is, that we in the United States are woefully in need of a publication like 
the British Treaty Series, or like the League of Nations Treaty Series. 

The new volume is most inadequate for use by lawyers. To cite a single 
instance, the text of the Treaty of Peace between the Allied Powers and 
Germany, of which both French and English texts are authentic, is printed 
in English only. Yet under the Treaty of Berlin of August 25, 1921, the 
United States is to enjoy the rights and advantages stipulated for in the 
Treaty of Versailles. The Convention For the Regulation of Aerial Navi- 
gation, of which the French, English and Italian texts are “ equally authen- 
tic,” is printed in English only. Moreover, it seems a wholly useless im- 
pediment to omit postal conventions. The new volume is also awkward to 
cite. Some day the United States must have an adequate and worthy pub- 
lication of all treaties, together with the necessary documents for under- 
standing them. Its preparation, however, should be directed by the Secre- 
tary of State and not by the Senate Committee on Foreign Relations. 


MaAnN.ey O. Hupson. 
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MATERIALS AND MetHops oF LEGAL RESEARCH WITH BIBLIOGRAPHICAL 
Manvat. By Frederick C. Hicks. Rochester: The Lawyers Co- 
operative Publishing Company. 1923. pp. 626. 


It is not an uncommon phenomenon for an instructor to conceive of 
his own specialty, if for no other reason than that it is his own, as at 
least of major if not transcendent importance. Mr. Hicks, the librarian 
of the Law School of Columbia University, is an enthusiastic teacher of 
legal research and bibliography and very naturally believes in the im- 
portance of his subject and the desirability of its inclusion in a law school 
curriculum. Doubts as to the soundness of this position may be based upon 
the fact that curricula are now quite full, and time for any thoroughgoing 
consideration of problems of legal research is lacking and nothing short of 
a thoroughgoing treatment is worth while. It is a common weakness of 
the usual American student, shared not infrequently by his instructors, to 
believe that nothing can be satisfactorily learned except in a course regu- 
larly scheduled and announced. Hence the pressure to give courses in any- 
thing and everything. While no one would be inclined to question the im- 
portance of the acquirement of knowledge of law books and of skill in their 
use, yet, if anything is to be sacrificed in the curriculum, it might well 
be a course in legal research and bibliography. No student with curiosity 
and initiative, can fail, in the modern law school, to acquire a very con- 
siderable facility in the technique of the use of law books. Aside from 
the constant insistence upon research and the acquisition of bibliographical 
knowledge in his class-room work in substantive and procedural law, there 
are the student courts, in which he must do work of the sort he will be 
required to do in his later professional career. In connection with the 
specific problems developed in such ways, there is opportunity for the 
rendering of assistance to the student which may be of more value to him 
than a course of lectures or even the discussion of stereotyped research 
and bibliographical problems. 

If there is, however, to be a formal course in legal research and bibliog- 
raphy, certainly it should be given by some one as thoroughly equipped and 
as disinterested as Mr. Hicks, and in the hands of such an instructor, Mr. 
Hicks’s book will serve admirably the purpose for which it is intended, the 
provision of a ground work for instruction in legal bibliography, legal re- 
search, and brief making, though it is doubtful whether the discussion 
of the nature of law in chapter I may not prove more confusing than 
helpful. Unless more could have been said, it would have been better to 
have said nothing. The book is divided into three parts: Part I, Law Books 
and Their Use; Part II, Law Libraries; and, Part III, Bibliographical 
Manual. To each of the thirteen chapters of Part I and to Part II is 
appended an interesting bibliography, providing material for further investi- 
gation and study. Mr. Hicks renders a service in calling attention to the 
importance of appeal papers as legal literature, a class of material the 
value of which is not recognized everywhere as it should be. Part III 
consists of six appendixes. Appendix I contains thirteen bibliographies, 
general, statute law and statute law books, case law, British law reports, 
American law reports, appeal papers and legal arguments, arrangement and 
classification, legal dictionaries, legal encyclopaedias, digests, and search 
books, which give further evidence, if such be needed, of the author’s skill 
as a bibliographer. Then follow lists of legal abbreviations, regnal years, 
English, Irish, Scotch, Canadian and American law reports, and, last, an 
excellent list of Anglo-American legal periodicals, prepared by Miss Elsie 
Basset. E. R. J. 
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Cases on Conriict or Laws. By Henry W. Humble. Chicago: Callaghan 
and Company. 10923. pp. xxviii, 688. 


This is a collection of a hundred and forty-one cases on the Conflict of 
Laws, most of them recent American cases. The cases are well chosen, and 
they seem teachable. Of course, with so few cases it is impossible to ex- 
amine in detail the more intricate and difficult parts of the subject, but 
the editor has collected cases which should give a student a sound knowledge 
of the general principles of the Conflict of Laws. Where the space is so 
limited, opinions might differ as to allotting one-tenth of it to such ques- 
tionable notions as “ comity,” “reciprocity ” and “the renvoi”; and the 
case of Colorado v. Harbeck, 232 N. Y. 71, and the doctrine that a state will 
not enforce a foreign right if to do so is contrary to its public policy are 
strangely mated in a chapter entitled “ Local Laws.” But on the whole the 
arrangement is good, the cases vivid and well chosen, and the entire collec- 
tion effective. The chapter entitled “Torts,” for instance, both in arrange- 
ment and in contents, is commendably forceful, unhackneyed, and timely. 
A good feature is the reference to the legal periodicals in which the ¢ases 
have been criticised. J. H. Beate. 





HANDBOOK OF THE LAW OF EvipENce. By John Jay McKelvey. Third 
Edition. St. Paul: West Publishing Company. 1924. pp. xix, 588. 

ILLUSTRATIVE CaSES ON EvipeNnce, By Archibald H. Throckmorton. 
Second Edition, revised by John Jay McKelvey. St. Paul: West 
Publishing Company. 1924. pp. xiii, 588. 

Mr. McKelvey seems to have changed his text comparatively little. He 
has added a considerable number of new references to the notes. It would 
be easier to realize the bulk and appraise the value of these additions if 
there were a table of cases. The author refers less often to Wigmore on 
Evidence than might be expected in view of that work’s pre-eminence. 
Hence it is doubly unfortunate that the comments which are made are not 
checked up by Mr. Wigmore’s second edition. Mr. McKelvey at pp. 149 
and 151 appears to be arguing about Mr. Wigmore’s old theory of admis- 
sions, which the latter has now replaced with a new, more comprehensive, 
and distinctly interesting theory. 

The body of the book has received favorable notice in earlier volumes 
of this Review.1 The present edition retains the merits of compactness and 
precision characterizing both earlier editions.. Unquestionably this volume 
will prove a helpful first-aid station for hurried students and practitioners 
seeking brief expressions of general evidential principles. 

The reviewer entertains more doubt as to the utility of Mr. McKelvey’s 
revision of Professor Throckmorton’s casebook. Here are only a few 
more than one hundred and fifty cases, almost all American. This slight 
body of material cannot suffice for a study of the law’s development or 
even give a comprehensive picture of its present state. One justification 
for a small casebook would lie in the presentation of leading cases only. 
But that principle cannot be enforced without a deeper draft on the English 
authorities. One justification actually advanced is the discarding of old 
decisions in order to keep abreast of the times. Here, however, we find 
three-fifths of the cases dated before 1900—a period ‘amply covered by 
J. B. Thayer’s famous casebook — and rather fewer than one-seventh dated 
1910 or later. That scarcely indicates an ultra-modern make-up. If, as 
the reviser’s note suggests, the intention is merely to illustrate the text- 
book, it might be better to insert striking quotations in the text, as Wigmore 
so effectively does. J. M. M. 


1 yz Harv. L. Rev. 482; 21 Harv. L. Rev. 303. 











